
STATE 0F NEI^I YORK

STATE TN( COMMISSION

for Redeternlnatlon of a Deflclency or RevlsLon
of a Deternlnatlon or Refund of Sales & Use Tax
under Arttcle(s) 28 & 29 of the Tax Law
for the PerLod Endlng 6lLl8O - 4122183.

State of New York :
9 S .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/ghe is an employee of the State Tax Conmlsglon, that he/ehe ig over 18 yeara
of age, and that on the 12th day of June, 1.986, he/ehe served the wlthln notl.ce
of DecLeion by certlfl.ed mall upon Isabel Grocery Store the petltloner ln the
wlthln proceeding, b1r enclosing a true copy thereof Ln a eecurely eealed
postpald wrapper addressed as follolrs:

Isabel Grocery Store
c/o Oscar Sosa
5218 8 th  Ave.
BrookLyo, NY IL220

In the !Latter of the Petitlon
o f

Isabel Grocery Store AFFIDAVIT OF MAILING

in a postpald properly addreseed wrapper ln a
care and custody of the Unl"ted States PostaL
York.

that the sald addreseee ls the petitloner
forth on said lrrapper ie the last knoltn addreEe

and by deposlting same encloeed
post offlce under the excluslve
Service wLthin the State of New

That deponent further says
hereln and that the addreaa seE
of the pet i tLoner.

Sworn to before ne thls
12th day of June, 1986.

l"ster oaths
Law sect lon L74



STATE 0F NEI^I YORK

STATE TN( COMMISSION

Io the Matter of Che Petitlon
o f

Isabel Grocery Store AFFIDAVIT OF MAILING

for Redeternlnatlon of a Deficlency or Revtsl"on
of a DetermLnatlon or Refund of Sales & Use Tax
under Artlcl-e(s) 28 & 29 of the Tax Law
for the Period Endlng 6lL/80 - 4122183.

State of New York :
s a .  :

County of Albany :

David Parchuck/Janet M. Snayr beLng dul-y sworn, deposes and says that
he/she ls an euployee of the State Tax Comlegton, that he/she ls over L8 yeers
of age, and that on the 12th day of June, 1986, he gerved the wLthLn ootlce of
Declslon by certlfled nall upon SoL Llpper, the representatlve of the
petltioner tn the withln proceedl.ng, bI encloslog a true copy thereof ln a
securely sealed postpaLd wrapper addreesed as follows:

So1 Llpper
L270 E.  72nd St .
BrookJ.yn, NY 11234

and by deposl"tlng
post off lce under
Servtce wlthl.n the

That deponent
of the petitioner
last knowo address

sane enclosed 1o a postpaid properly addressed wrapper in a
the exclusive care and cuetody of the Ullted States Poetal

State of New York.

further says that the sald addressee is the representatlve
hereln and that the address set forth on sald wrapper ie the

of the representatl"ve of the petitioner.

sworn to before ne thls
12th day of June, 1986.

ter oathsAuthorLzed to
Law sect loa L74



S TATE OF '  NEW YO RK
STATE TAX COMMISSION

ALBANY,  NEW YORK L2227

June 12,  1986

Isabel Grocery Store
c/o Oecar Sosa
5218 8 th  Ave.
Brooklya, NY IL220

Gentlenen:

Pleaee take notl.ce of the Decleion of the Scate Tax Conml.sslon enclosed
herewlth.

You have now exhaueted your rlght of review at the adnlnistraElve level-.
Pursuant co sectlon(s) lL38 of the Tax Law, a proceedlng ln court to review ao
adverse declsion by the State Tax Comqlsslon nay be instltuted onl-y under
Artlcle 78 of the Clvll Pract,lce Law and Rules, and must be con'menced 1o the
Supreme Court of the State of New York, ALbany Countlr wlthin 4 months from the
date of thls not ice.

Inquiries concernlng the conputatlon of tax due or refund allowed tn accordaoce
wl"th this decLslon rnay be addressed to:

NYS Dept. Taxatlon and Finance
Audit Evaluatlon Bureau
Assessment Revlew Ualt
BulJ.dlng #9, State Campus
Albanyr New York L2227
Phoae # (518) 457-2086

Very truly yours'

STATE TN( COMMISSION

cc: Taxlng Bureaufs RepresenEatLve

Petl t lonerr s Representat lve:
So1 Lipper
L 2 7 O  E .  7 2 n d  S t .
Brooklyn, NY 11234



STATE OF NBW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

ISA3EL GROCERY STORE DECISION

for Revislon of a Determlnation or for Refund :
of Sales and Use Taxes under Articles 28 and
29 of the Tax Law for the Period June l, 1980 :
through AprIl- 22, 1983.

Pet l . t loner,  Isabel-  Grocery Store, c lo Osear Sosa, 5218 8th Avenue' Brooklynr

New York LL22O, fll-ed a petition for revisl.on of a determlnatton or for refund

of sales and use taxes under Articl-es 28 and 29 of the Tax Law for the perlod

June 1, 1980 through ApttL 22, 1983 (Fl le No. 56754).

A hearlng was held before James Hoefer, HearLng Offlcer, at the offLcee of I

the State Tax Coumlsslon, Two WorLd Trade Center, New York, New York, on

November 20, 1985 at 9:15 A.M., with al- l -  brtefs to be subnlt ted by Februar!  4,

1986. Petitioner appeared by So1 Lipper, P.A. The Audlt Divlslon appeared by

John P. Dugan, Esq. ( Irwin A. Levy, Esq.,  of  counsel) .

ISSUE

Wtrether petitloner fl1ed a petitlon for a hearlng wlth the State Tax

Cornmission within 90 days of the Lssuance of the Notice of Deteruination and

Demand for Payment of Sales and Use Taxes Due.

FINDINGS OF FACT

1. Oscar Sosa, d/b/a Isabel Grocery Storer owned and operated a enal1

grocery store located at 52L8 8th Avenue, Brooklyn, New York. On or about

AprtL 22, 1983, Mr. Sosa sol-d Isabel Grocery Store to EnLd Grocery Store, Inc.
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2. On August 22, 1983, the Audlt Dlvision, through lts Brooklyn DLstrlct

Offlce, lssued a Notlce of DetermLnatlon and Demand for Payment of SaLes and

Use Taxes Due to petitLoner, Isabel- Grocery Store. The notice was addressed to

Isabel Grocery Store at 5218 8th Avenue, Brooklyn, New York and was sent by

certlfied nalL. Said notice encompassed the period June 1, 1980 through Aprll 22'

1983 and determined additlonal sal-es tax due of $2 ,739.35, plus penalty of

$512.87  and in te res t  o f  $506.81 ,  fo r  a  to ta l  amount  due o f  $3 '759.03 .

3. The Notlce malLed to petitloner lsas issued under rrNotice Number

5830822740C" and lt also contained the notation "BSq#I47 1534". The followLog

explanatLon lras shoun on the notice3

ttAs a result of a review of returns flled and you not sendlng
informatlon requested, 402 of your reported gross saLes are held to
be taxable. The followlng taxes are determlned to be due ln accordance
with Sect ion 1138 of the Sales Tax Law.

THE TAX ASSESSED HEREIN HAS BEBN ESTII'{ATED A]{D/OR DETBRMINED TO
BE DUE IN ACCORDAI{CE WITII THE PROVISIONS OF SECTION 1138 OF THE TA)(
LAW AI{D MAY BE CHAILENGED THROUGH THE HEARING PROCESS BY THE FILING
OF A PETITION WITHIN 90 DAYS." '

4, On August 22, 1983, the Audlt Divisionr agaln through its BrookLyn

DLstrict Office, issued a Notlce of Determination and Demand for Paynent of

Sales and Use Taxes Due to Enld Grocery Store, Inc. (rrEntdrr) .  Said not lce

determLned taxes, penalty and l"nterest due Ln amounts Ldentlcal to those

assegsed against pet i t ioner hereln (see: Flndlng of Fact "2",  SgE). The

notlce mail-ed to Enid was lssued under "Notlce Number 5830822741Cr and also

The notlce also advLsed the taxpayer, pursuant to a statement prlnted ln
the upper left hand corner of the notice, that I'This determl.natlon shall
be final- unless an appl-Lcation for hearing ls ftl-ed with the State Tax
Commlssion wlthln 90 days from the date of thLs not l .ce.. . t t .
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contatned the notatlon rrBSQ #I47 ,534rt. The followlng expl-anatLon was shown on

the not ice issued to Enld:

rrThe following taxes are determlned to be due from Isabel Grocery
Store and represents your ll.ablllty, as purchaser, in accordance wlth
Sect ion  1141(c)  o f  the  Sa les  Tax  Law."

5. Petltloner contends that he never recel.ved the nottce addressed to

Isabe1 Grocery Store but that Enld advtsed hlm of the notiee lt had recl.eved.

On August 29, 1983, pet i t lonerrs then representat ive, Mlchael A. Saez, sent a

let ter of  protest to the Audtt  DLvlsionrs Brooklyn DLstr ict  Off ice referenclng

"Isabel Grocery Store -  BSQ 147r534tt .  On September 18, 1984, pet l t loner sent a

fornal petltion to the State Tax Conrmisslon. In lts Answer to petltlonerfg

Perfected Pet i tLon, the Audlt  Divls lon asserted that:

" . . .  the Pet l t loner 's appl lcat ion for a hearlng ls unt lmely, because
it was received by the Tax Appeal-s Bureau September 20, 1984 whtch
is a greater time than the nlnety days the appl-Lcant had to properly
f  L l e .  r r .

6. At the heartng held hereln the Audtt Divlsl-on also aseerted thet Mr. SaezrB

letter dated August 29, 1983 cannot be consldered an appllcatLon for hearl.ng

withln the neanlng and lntent of subsectlon (a) (1) of section 1138 of the Tax Law.

CONCLUSIONS OF LA!il

A. That Comnission regul-atlon 20 NYCRR 601.3 states as follolts:

"(a) piHng of pet l t ion. A11 proceedings before the Conmleslon
must be cornmenced by the ftLlng of a petitlon with the operatlng
bureau involved in the controversy.

* * *

(b) Form of petition. The petltton should be typewriten lf
posslbJ.e, but handwrltten wlll- be accepted. No telegram, cablegram'
radlogram, telephone cal-l or sluilar communicatlon wil-L be recognized
as a pet i t lon.

B. That pet i tLonerrs representat ivers let ter dated August 29, f983

const i tuted a pet i tLon as contemplated Ln regulat ion 20 NYCRR 601.3, supra.
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Slnce the let ter dated August 29, 1983 fal1s within 90 days of the date of the

NotJ.ce of Determlnation and Deuand for Palment of Sales and Use Taxes Due, sald

letter ls deemed a t ineJ-y f l led pet l t lon.

C. That the petltLon of Isabel- Grocery Store Ls deemed tinely flLed and

the matter is to be returned to the Tax Appeals Bureau for further proceedlnge

not inconslstent herewlth.

DATED: Albanyr New York

JUN I 21986
STATE TAX COMMISSION

PRESIDENT
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