
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

Dana lrving

for Redetermlnation of a Deflclency or Revlslon
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Perlod LZ I  I  |  80-IL /  30 |  8L .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Doris E. Steinhardt, belng duly sworn, deposes and says that he/she ls an
employee of the State Tax Conmlssion, that he/she ls over 18 years of age' and
that on the 18th day of February, 1986, he/she served the wtthln not ice of
Declsion by certifled oail upon Dana Irvingr the petitioner in the wlthLn
proceeding, by encloslng a true copy thereof ln a securely sealed postpaid
wrapper addressed as fol- lows:

Dana Irving
3 Irving Dr.
West Grove, PA 19390

and by depositlng same enclosed in a postpaid properly addressed wrapper ln a
post offl.ce under the excluslve care and custody of the Unlted States Postal-
Service wlthin the State of New York.

That deponent further says that the sal-d addressee ls the petltLoner
hereln and that the address set forth on said rrrapper is the last known address
of the pet i t loner.

Sworn to before ne this
lSth day of February, 1986.
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STATE TAX
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COMMISSION

In the Matter of the Pet,itton
o f

Dana lrvl"ng

for Redetermination of a Deflciency or Revislon
of a DetermLnation or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Period L2 I  L /  80-LI l30 |  8L.

State of New York :
s s .  :

County of Albany :

Doris E. Stelnhardte being duly sworn,
employee of the State Tax Comrnisslon, that
that on the 18th day of Februaryr 1986, he
by certifled nail- upon John T. Kontherr the
the wlthin proceedlng, by encloslng a true
postpaid wrapper addressed as fol lows:

John T. Konther
Conboyr Hewlt t ,  OrBrien & Boardman
100 Park Ave.
New York, NY 10017

deposes and says that he/she ie an
he/she ls over 18 years of age, and
served the within notlce of DecisLon

representative of the petitloner in
copy thereof in a securely sealed

AFFIDAVIT OF MAILING

and by depositlng same enclosed in a postpaid properly addressed wrapper in a
post offi"ce under the exclusive care and custody of the Uoited States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representatlve
of the petl"tioner hereln and that the address set forth on said nrapper ls the
last knordn address of the representative of the petltioner.

sworn to before me thls
18th day of February, 1986.

ster oaths
sec t lon  174



S T A T E  O F  N E W  Y O R K
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February 18, 1986

Dana Irving
3 Irving Dr.
West Grove, PA 19390

Dear !1r.  I rv ing:

Please take notice of the Decl"sion of the State Tax ConmlssLon encloeed
herewith.

You have now exhaust,ed your right of revlew at the adnlnLstrative level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding ln court to revl"ew an
adverse decisl"on by the State Tax Commisslon nay be lnstl.tuted only under
Article 78 of the Civll Practice Law and Rules, and must be colrmenced in the
Supreme Court of the State of New York, Albany Countlr wlthln 4 months from the
date of thls not l"ce.

Inqul"rt"es concernlng the computatlon of tax due or refund allowed Ln accordance
with this decision may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Lltlgatlon Unit
Buildtng /f 9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Pet i t lonerfs Representat ive
John T. Konther
Conboyr Hewit t ,  OrBrlen & Boardman
100 Park Ave.
New York, NY 10017
Taxlng Bureauf s Representative



STATE OF.NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f
:

DANA IRVING DECISION
:

for Revlsion of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and 29 :
of the Tax Law for the Period December 1, 1980
through November 30, 1981. :

Pet i t i -oner,  Dana Irvlng, 3 Irv ing Drive, West Grove, Pennsylvanla 19390,

f i led a pet i t lon for revlsion of a determlnat lon or for refund of sales and use

taxes under Articles 28 and 29 of the Tax Law for the perlod December I ' 1980

through November  30 ,  f981 (F i le  No.  42521) .

A hearing was held before Arthur Johnson, I lear ing Off icer,  at  the off lces

of the State Tax Cornmission, Two World Trade Center,  New York, New York'  on

May 22, 1984 at 2245 P.M. The hearlng was adjourned and was to be cont inued on

a later date. In l ieu of reconvenlng the hearing, pet i t ioner subnit ted the

case for declsion based on the ent,ire flIe and upon addl"tional evidence to be

submit ted by August  15,  1985.  Af ter  due considerat ion of  the f i le '  the State

Tax Commlsslon renders the following decisLon.

ISSUE

Whether the Audl-t Division properly lmposed use tax on three standardbred

racehorses used in New York State during 1981.

FINDINGS OF FACT

1. On November 26, 1982, the Audtt  Divls lon issued a Not ice of Determinat ion

and Demand for Payment of Sales and Use Taxes Due against petitioner' Dana

I rv ing ,  fo r  taxes  due o f  $5 ,455.00 ,  p ] -us  pena l ty  and ln te res t  o f  $2 ,038.11 ,  fo r
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a  to ta l  o f  $2  r493.L ! .  Sa id  no t ice  nas  issued as  a  resu l , t  o f  pe t l t loner rs

fai lure to f l le a Report  of  Casual Sale as required by sect lon 1133 of the Tax

Law when he purchased the follow!"ng racehorses: I'Candelarla", t'Delroy Ntt and

"Roman Moon". The Audlt Divlsion estimated the purchase prlces baeed on the

value of the clal-ming race l"n whlch these horses were entered as follows:

Date Entered Horse

August  26 ,  1981
September  2 ,  1981
Sept,ember 9 ,  1981
Septenber  12 ,  1981
Septenber  19 ,  1981
October  14 ,  1981

Clainlng
Pr lce Track

Vernon Downs
Vernon Downs
Vernon Dourrs
Vernon Downs
Vernon Downs
Yonkers Raceway

Tax Due

October  11 ,  1981 r 'Cande lar ia "  $30,000 Yonkers  Raceway $2 ,475.00
February 2, 1981 rrDelroy N" 22,000 Roosevelt  Raceway 1'540.00
M a y  1 ,  l 9 8 l t tRoman Moonrt 18,000 Yonkers Raceway 1'440.00

2. Petitioner was a resident of the Comonwealth of Pennsylvanla.

However, he was engaged ln racl.ng actlvl"ties at varl"ous racetracks in New York

Sta te  dur ing  1980 and 1981.

3. Petitioner purchased the horse "Candelarla" at the Garden State

Standardbred Sales whlch took place on August 17, 1981 at The tteadowlands, New

Jersey. The total-  purchase pr ice was $32r000.00. Pet l t loner argued that he

purchased fLfty percent interest in the horse and the other flfty percent was owned

by Hugh Grant. Ilowever, petltloner offered no evldence to show he purchased the

horse other than as an indLvl"dual or as a member of a partnershlp. Records of the

U.S. Trottlng Associatlon show that rrCandelarlatt raced on the fol-lowl.ng dates and

at the fol lwlng tracks withLn New York State ln 1981 under pet i t lonerts ownership:

4. Pet l t ioner purchased the horse "Roman Moon" for $131000.00 on Aprl l  1 '

1981. The horse raced four t lmes at Yonkers Raceway during Mayr 1981. 0n June
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9 ,1981,  r rRoman Moon"  nas  en tered  ln  an  $181000.00  c la in lng  race  a t  Yonkers

Raceway and the horse was claimed by Thomas Coleman from that race. On Aprll 1'

1981, petltioner was conductl.ng raclng actlvitles at Roosevelt Raceway l-n

Nassau county.

5. On November 18, 1980, pet l t ioner purchased the horse t tDelroy Ntt  f rom

Harness  Breeders  Sa les  Co. ,  Inc .  in  New Jersey  fo r  $6 ,800.00 .  
I tDe l roy  N"  was

entered Ln a $221000.00 claining race at Roosevelt  Raceway on Februaty 2r 1981.

No further evldence was presented wlth respect to the racl"ng activltles of

"Delroy N" . Petl"tloner, at that time, was conducting racl.ng actlvl-tles at

Yonkers Raceway in Westchester County.

CONCLUSIONS OF LAW

A. That sect ion 1110 of the Tax Law imposes a tax rr for the use wlthin

this state.. .of  any tangible personal property purchased at retal l rr  unless the

property has already been subject to the sales tax.

B. That sect ion 1118(2) of the Tax Law provides an exemption from the

imposit ion of the compensat lng use tax t t [ iJn respect to the use of property

purchased by the user whi le a nonresldent of this state.. .  A person whl le

engaged in any manner in carrying on ln this state any empJ"oyment, trade'

busLness or profession, shal l  not be deemed a nonresident wlth respect to the

use ln this state of property in such employment, ,  t rade, business or profession.r l

C. That a person is considered to be engaged in carrying on a buslness

within New York St,ate and any localLty if he races horses on tracks wlthln New

York State and the local l ty (Matter of  Jaclyn Stable, State Tax Comisslon,

June 5, 1981).  Accordinglyr pet i t ioner,  for sales tax purposes'  I ras a resident

of New York State when he purehased ttCandelariatt, 'rRoman Moontt and ttDelroy Ntt.

At the t ine pet i t loner purchased I 'Roman Moonrr (Apri l  1,  1981),  he was also a
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resldent of Nassau County but not Westchester County. Therefore, pet l t loner ls

llable only for the New York State tax (42) on the purchase of said horse. The

purchase pr ice ls adJusted to $13,000.00. Likewise, pet i t ioner is l lable only

for the New York State tax (47") on the purchase of "Delroy Nt' slnce he was not

a resident of Nassau County at Lhe time of purchase. ttDelroy Nfr would be

subject to the local tax upon the subsequent use of the horse within Nassau

County. The purchase pr ice of rrDelroy N" ls adjusted to $6,800.00.

D. That sect ion 1118(9) of the Tax Law provides an exemptl .on from use tax

"ln respect to the use of a thoroughbred, standardbred or quarter horse purchased

outslde the state and brought into the state, for the purpose of enter lng a

raclng event or events on whlch pari-nutuel wagering ls authorlzed by law.. . the

exemptlon.. .shal l  not apply to any such horse which enters raclng events ln

this state on more than flve days in any one calendar year." (as added by

Ch.  604,  Laws o f  1981,  e f fec t i ve  Ju ly  28 ,  198I ) .

The pol icy of the Audit  Divis lon with respect to the imposit lon of use

tax on race horses purchased by a resldent outslde the State and subsequent ly

brought into the State for the purpose of entering parl-nutuel racing events ls

set forth in Memorandum TSB-M-80(12)S Revlsed. This memorandum provldes

examples which illustrate the proper appllcation of the use tax where the same

horse is raced ln local i t ies wlth di f ferent tax rates. The examples show that

the local use t,ax rate of the locallty ln which the owner of the horse ls a

resident is not lnposed untll after the horse has been entered in more than

flve pari-mutuel races ln that locall-ty.

E. That rrCandelarla" was purchased on August 17, 1981 and Iilas entered ln

more than flve parl-mutuel events (five at Vernon Downs and one at Yonkers

Raceway) while under the ownership of petitioner. However, the horse !ilas not
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entered in more than flve races at Yonkers

ls liable only for use tax at the New York

county pursuanr ro TSB-M-8O(12)S.

Raceway and, thereforer pet i t ioner

State rate of 4|  percent ln Westchester

STATE TAX COMMISSION

F. That the petitlon of Dana lrving is granted to the extent lndicated ln

Conclusions of Law 'rC'r and "E"; the Audlt Division is hereby directed to rnodl-fy

the Notlce of Deterninatlon and Demand for Payment of Sales and Use Taxes Due

lssued November 26, 1982; and that, except a6 so granted, the petitlon is ln

al l  other respects denied.

DATED: Albany, New York

FEB 18 i$S$
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