
STATE OF NEW YORK

STATE TAX COMMISSION

Io the Matter of the PetLtlon
of

IoternatlonaL Vendlng Corp.

for Redetermlnatlon of a Deflciency or Revtslon
of a Deterolnation or Refund of Sal-es & Use Tax
under Artl.cle(s) 28 & 29 of the Tax Law
for the Period 5/3L183.

AFFIDAVIT OF MAILING

that the sald addtessee ls the Petltloner
forth on eald ltrapper ls the last knoltn address

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and eays that
he/she is an enployee of the State Tax Conml"ssion, that he/she le over 18 yearg
of age, and that on the 26th day of Septenber, 1986' he/she served the wlthln
notlce of 1138 by certified nall upon International Vendlng Corp. the
petitloner ln the wlthin proceedlng, bX encJ.osing a true copy chereof ln a
securely sealed postpaLd lrrapper addressed ae follows:

Internatlonal Vendl.ng Corp.
4875 Whlte Platns Rd.
Bronx, NY IO470

and by deposltlng sane enclosed in a postpald properly addressed wrapper l.n a
post offLce under the excluslve care and custody of the Unlted States Poetal
Service wlthln the State of New York.

That deponeat further says
hereln and that the address set
of the pet lctoner.

Sworn to before ne thie
26th day of September, 1986.

pursuaot to Tax Law sectLoo 174



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltion
o f

Internatlonal Vendlng Corp.

for Redeternl"natlon of a Deflclency or RevLslon
of a Deternlnation or Refund of SaLes & Use Tax
under Articl-e(s) 28 & 29 of the Tax Law
for the Perlod 513L183.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

Couoty of Albany 3

David Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Conmieglon, that he/ehe ls over 18 years
of age, and that on the 26th day of Septenber, 1986, he served the wlthln
notLce of 1138 by certlfled nall upon Lyle A. Baketr the represeotatlve of the
petltloner ln the wlthln proceedlng, b)r eocloeing a true copy thereof la a
securely sealed postpald ltrapper addressed as follows:

Lyle A. Bakst
Flscher & Burnsteln, P.C.
565 Fif th Ave.
New York, NY 10017

and by deposlttng same enclosed in a postpaid properly addressed wrapper ln a
post office under the exclusLve care and custody of the United States Poetal
Servlce wlthin the State of New York.

That deponent further says that the sal"d addressee ls the rePreseotative
of the petitloner hereln and that the address set forth on sald wrepper le the
l-ast known address of the representatlve of the petLtloner.

Sworn to before ne thls
26th day of September, 1986.

Pursuant to Tax Law section L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N
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Septenber 26, 1986

Internatlonal Vendlng Corp.
4875 I'lhtte PLalne Rd.
Bronx, NY L0474

Gentlemeu:

Please take notlce of the 1138 of the State Tax ConrmLssloo encloeed herewtth.

You have now exheusted your rlght of revlew at the adml.nlstratlve leveI.
Pursuant to sectlon(s) 4 uonths of the Tax Law, a proceedlog ln court to revlew
an adverse decl"slon by the State Tax ConnLeglon nay be lnstltuted onLy under
Artl.cLe 78 of, the ClvlL Practice Law and RuLes, and must be comenced l.n the
Supreme Court of the State of New York, Albany County' lrlthln from the date of
thle uotice.

Inqulrlee concernlog the computation of tax due or refund al,lowed in accordance
wlth thls declsion may be addressed to:

NYS Dept. Taxatlon and Fl"nance
Audlt Evaluatlon Bureau
Aseessment Revlew UnlC
Bullding #9, State Canpus
Albanyr New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TN( COMMISSION

cc: Taxing Bureauts Representative

Petitloner t s Representatl"ve:
Lyle A. Bakst
Flscher & Burnsteln, P.C.
565 Flf th Ave.
New Yorkr NY 10017



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

INTERNATIONAI VENDING CORP. DECISION

for Revlsion of a Determinatlon or for Refund :
of Sales and Use Taxes under Articles 28 and. 29
of the Tax Law for the Period Ended May 31, :
1 9 8 3 .

Petitloner, International- Vendlng Corp., 4875 Wtrlte Plalns Roadr Bronx'

New York 10470, flled a petitlon for revLslon of a determinatlon or for refund

of sal-es and use taxes under Artlcles 28 and 29 of. the Tax Law for the perlod

ended May 31, 1983 (Fl le No. 49008).

A hearlng was held before Jean CorLgl-iano, Hearlng Offlcer, at the officee

of the State Tax Cornmlsslon, Two World Trade Center, New York, New Yorkr on

Novenber 22, 1985 at 10:45 A.M., wl. th al- l  br iefs to be subnlt ted by January 31,

1986. Pet i t loners appeared by FLscher and Burstein, P.C. (Lyle A. Bakst,  EBq.e

of counsel). The Audlt Dlvlslon appeared by John P. Dugan, Esq. (Joseph W.

P ln to ,  Esq. ,  o f  counseL) .

ISSUES

I. Whether the recelpts from the sal-e of a vendlng nachine route ltere

subJect to tax as the sale of an lnfornstion service.

II. Whether, lf such recelpts lrere taxabLe, the Audlt Divlslon correctly

valued the asset sol-d.

III. I,Ihether, lf tax ls due, the amount of tax should be decreased becauee

the sale lras cancel-led, the property nas returned or the debt was uncollectible.
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FINDINGS OF FACT

1. On November 29, 1983, the Audlt Dtvlsion lssued agalnet petttloner,

InternatLonal VendLng Corp., a NotLce of DetermlnatLon and Denand for Paynent

of Sales and Use Taxes Due ln the amount of $201625.00 plus penalty and statutoty

interest for the perlod ended May 31, 1983. The notlce explalned that the tax

waa assessed upon petitionerts bulk sale of a t'Truck Routerr l-ist valued at

$250,  000 .00  .

2. On August 31, 1983, the Audlt Dlvislon received a Notlflcatton of

Sale, Transfer or Asslgnment Ln BuLk from Robert A. Byrneer the purchaser'

statl.ng that on August 5, 1983 petltioner sold to the purchaaer a buslnesa

conslsting of vendlng nachlnes and routes. At the Audlt Dlvislonts requeat' a

copy of the purchase contract was later provided. The purchaser stated that

$1001000.00 of the $3501000.00 eale pr lce nae al located to equlpment conslst lng

entireLy of vendlng machlnes, and subsequently he pald a bulk eales tax of

$8,250.00. The Audlt DivlsLon accepted the valuatlon of the vendlng oachlnes,

but took the posltlon that the entlre balance of the purchase prLce was eppllcabLe

to the sale of what has variously been referred to as a customer liet' a

vendlng route, a truck route and locatlon rights. Thls asget waa deemed

taxable as the sale of an informatlon servlce.

3. By contract dated July 20, 1983, pet i t loner sold a port lon of l ts

assets to Robert A. Byrnes. The purchase prlce was allocated to three assetss

equlpmentr good wlll- and locatlon rights; however, the contract attached no

dol-lar amount to any asset. The equLpnent conslsted of 117 vendlng machinee;

flfteen of whlch were located ln petitlonerrs warehouse. The renalnder were

located in varlous sLtes, prlnarlly ln Pathmark supermarkets throughout the
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metropolitan New York area. The contract provLdes as follows: ttThe Seller

hereby seLls to the Buyer the physlcal assets llsted ln the Schedul-e marked

Schedule t'At' annexed hereto as well- as the vendtng routes as lLeted ln Schedule

ttAtt hereto.t' A segment of Schedule rrArr ls reproduced below for ll lustratl.ve

purposes.

Locatlon
Correctlonal
Mobi

Bay I

Snack
Soda
Soda

BRONX
Make

N a t .  E . C . M .
Nat. Showcase
Cav. 360
Vendo 348

Serl.al #-
13076586
14157339
44057
8FF020282

The Audit, Divislon determined that Schedule "At' wag, Ln fact' a customer Ilst

eubject to taxation. Petitloner alleges that Schedule "Att ie nothlng more than

a l-ist identifylng the locatlons of the vending nachines sold.

4. Although petltloner purportedly sol-d locatlon rlghts or a vendl-ng

route, lt had no assl-gnable leases at any of the locatlongr but relled entlrely

on oral- agreements revocable at will-. Cornmlssiona were pal.d to the location

otrners, but the record contalns no informatlon concernlng the nature of the

agreenents under whlch such connnlssions were payabt-e. Because no contractual

rlght exlsted Ln any of the vendlng machl.ne locatlons, petitloner placed a

nLninal value on thLs asset of approxinately 0 to $51000.00.

5. Petltloner valued the good w111 of the buslness sold at aPproxinately

$2501000.00. In the purchase contract,  pet l t loner agreed to provlde the

purchaser wlth a letter of lntroduction for distrlbutlon to locatlon owners

at the varlous vending machine locatlons. He also agreed to aesist the purchaser

ln l.ts personal relationshlps wlth the accounts traneferred. In another

provision, petltloner guaranteed to the purchaeer a mLnimum ln gross eales of

$400,000.00 per year and obllgated itself to flnd replacements lf vendl.ng
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machine l-ocations were lost for as long as the purchaser bought lts soda

from petitioner. These provlsions nere necessary because wlthout rtrltten

leases the earnLng capacity of the buslneas waa dependent upon the ownerrs

personal rel-atlonehips with the owners and managers of the stores and other

pJ-aces where the nachines were located.

6. In additlon to the contractual obllgatlons previouely mentioned'

petltioner agreede among other thlngs: to supply the purchaser with soda at

the rate of $6.50 per case; to provLde the purchaser wlth the use of petltlonerre

preml.ses wlthout lncurrlng any rent or other charges for use of the preml-see

for a perlod of eix months; and not to seLl or compete wlth the purchaser at

any locations transferred under the contract or any nelr locatlons establlshed

by the purchaser.

7. Although the purchaser formed a corporatlon to operate the vendlng nachlne

buslness, a stlcker bearlng petltlonerfs name and phone number remained on the

machlnes. Petitloner retalned ownershlp of lts clgarette machlnes; some of whlch

were located ln the same pLaces as the vendLng nachlnes sold. In order to Protect

his oriln business tnterestsr petitLoner responded to complalnts concerning the

purchaserrs machlnes as well as hl-s owrr.

8. The contract pr l -ce of the assets sold was $350'000.00. However '  pr lor

to clostng, the purchaser negotl.ated a $501000.00 reductton ln the prlce. The

purchaser pald $301000.00 when he nade the purchase offer,  pald another $70,000.00

at clostngr and executed a promissory note for $200'000.00 plue lnterest

payable to petlttoner ln equal nonthLy lnetaLlnents over slxty nonths. An

acceleration clause



-5-

9. The purchaser defaulted on its obllgatlons to petltloner after naklag

seventeen monthl-y payments total lLng $71,893.95 lncludlng pr incipal of  $43'333.00

plus lnterest of  $28,560.00. The pet l t ioner inst l tuted foreclosure Proceedlngs,

whereby lt repossessed the vendlng uachlne buslness through the fornallty of

an auctlon. Although the documentat,l-on of the auction sale stated

conslderation was valued at $1501000.00, no money wag exchanged and the stated

eum lras applled to the purchaserrs remalnlng obllgatlon. I{tren the purchaeer

flled for bankruptcy, petl.tioner declded the remalnder of the debt was

uncol-l-ectlble .

CONCLUSIONS OF LAW

A. That sect lon 1105[subd.(a)]  of  the Tax Law inposee a tax upon thc

rrreceipts from every retall- sale of tanglble personal property, except ag

othenr lse  prov lded 1n  [Ar t l c le  28 ] " .  Sec t lon  1105[subd. (c ) ,  par . (1 ) ]  o f  the

Tax Law lmposes a tax on the recelpts from every sale, except for resaler of

the servlce of rrfurnlshLng of infornation by printed, mimeographcd or

mul-tLgraphed natter or by dupllcating wrltten or prlnted natter ln any other

nanner, lncluding the eervlces of collecting, compiLlng or analyzlng lnfotmetlon

of any kl.nd or nature and furnishing reports thereof to other persons' but

excLuding the furnlshing of lnfornatlon whlch ls personal or lndlvldual in

nature and which ls not or may not be substantially lncorporated ln reporta

fu rn lshed to  o ther  persons . . . t t .

B. That petltlonerts contract provided an appendix of customer names'

Locations and ldentlflcation numbers of vendLng nachlnes which clearly served

as a customer llst fron whLch the purchaser could bulld hls buslneee. A

customer list ls a buelness asset the sale of whlch constltutes ttthe eale of
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lnfornatlon and ls, therefore, taxable under subdlvislon (c) of sectlon 1105

of the Tax Law (ci tat lon onlt ted). t t  (Long Island Rel lable Corp. v.  Tax

Conmlssion, T2 ADzd 826 at 827, lv denLed 49 NYzd 707; @,

Inlv.  State Tax Conrmlsslon, 50 NYS2d 520).

C. That petlttonerrs posltion that the vendlng route was goodwllI

because the customers and locatlon rlghts Listed lrere not asslgnable leases ls

wlthout merlt. The State Tax Counisslon has held the saLe of a cuetomer

l-lst, whlch consLsts of customers wlthout servlce contractg and no assignable

rlghts, to be a taxabl-e lnfornatlon eervlce. (Wowkowych EntegpgLse Plepo€el

Servlces, Inc. State Tax Comrisslon, January 3, 1986.)

D. That petittonerrs contract dld not allocate the purchase price among

the assets sold. Further, petltloner falled to sustaln lts assertlon that the

vending route had a value of $51000.00 or less. Therefore, ln accordance wlth

Flnding of Fact "2", the Audit DlvLsion properly valued the customer list.

E. That sect lon 1132(e) of the Tax Law provldes, ln pert lnent Part ,  ag

fol-lows:

ttThe Tax Conrmissl.on may provtde, by regulatlon, for the
excluslon from taxable receipts, amuaement charges or rents
of amounts representlng sales where the contract of sale has
been cancel-ledr the property returned or the recelpt' charge
or rent has been ascertained to be uncolLectlble or, in cage
the tax has been pald upon such receipt, charge or rent, for
refund of or credlt for the tax so pald."

F. That petitlonerts repossesston of the vendlng machine buslness dld

not serve to cancel the contract of sa1e. Repossesslon of asseta by a secured

party constltutes a sale wlthln the meanlng and lntent of sectlon 1101(b)(5)

of the Tax Law. (Denos Vourderis d/b/a Stephenrs Coffee S4op, State Tax

ConnnLsslon, December 11, 1978.) Furthermore, petltioner falled to prove that
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the purchaserfs debt was uncoLlectlble ln that petltloner nay stitl recover

the outstanding balance of the promissory note through the bankruptcy

proceedlngs.

G. That the petltLon of Internatlonal Vendlng Corp. le denled and the

Notice of Determlnatlon and Denand for Payment of Sales and Use Taxes Due'

dated November 29, 1983, ls sustalned.

DATED: Albany, New York STATE TN( C0MMISSION

sEP I 01986
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