
STATE OF NE!il YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

Sal-eh M. Hussain, Ali Hussain, A11 Khulakl
& Abdula M. Abdula d/b/a llussain Grocery AFFIDAVIT OF I'{AILING

for Redeterminatlon of a Deficiency or Revlslon
of a Determlnatlon or Refund of Sal-es & Use Tax :
under Article 28 & 29 of the Tax Law for the Period
e  l L l T  4 - 8 1 3 1 1 7 7 .  :

State of New York :
s s .  :

County of Albany :

Dorls E. Steinhardt, belng duly sworn, deposes and says that he/she ls an
employee of the State Tax Conmisslon, that he/she is over 18 years of age' and
that on the 18th day of February, 1986, he/she served the wlthln notice of
DecLslon by certlfied mal1 upon Sal-eh M. HussaLn, Ali Hussain, A11 Khulaki &
Abdula M. Abdula dlbla Hussain Groceryr the petltioners ln the wlthln
proceedinB, bY enclosLng a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Saleh M. Hussain, A11 Hussain, Al-1 Khulakl
& Abdula M. Abdula d/b/a Hussain Grocery
1288 Nostrand Ave.
Brooklyn, NY 11226

and by deposlting same enclosed ln a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the Unlted States Postal-
Service wlthin the State of New York.

That deponent further
herein and that the address
of  the  pe t l t ioner .

Sworn to before ne thls
18th day of February, 1986.

says that the said addressee ls the pet l t ioner
set forth on said nrapper le the l-ast known .address

thor ized to
pursuant to Tax



STATE OF

STATE TA)(

NEW YORK

COMMISSION

In the Matter of the Petition
o f

Saleh M. Hussain, Ali Hussain, A11 Khulaki
& Abdula M. Abdula dlbla llussain Grocery

for Redetermlnatl"on of a Deflciency or Revision
of a Determinatlon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  9  /  L / 7 4 - 8 / 3 1 1 7 7  .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Dorl"s E. Stelnhardt, belng duly sworn, deposes and says that he/she le an
enployee of the State Tax Conmisslon, that he/she ls over 18 years of ager and
that on the 18th day of February, 1986, he served the wlthln not lce of Declslon
by cert i f ied nal l  upon St,anley IsraeL, the representat lve of the pet i t loners in
the wlthtn proceeding, by encloslng a true copy thereof ln a securely sealed
postpaid rtrrapper addressed as follows:

St,anley Israel
1789 Flatbush Ave.
Brook lyn ,  NY 11210

and by depositing same enclosed in a postpald properJ-y addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States Postal
Servlce withln the State of New York.

That deponent further says that the said addressee Ls the representative
of the petltioner hereln and that the address set forth on sald wraPper is the
last known address of the representatLve of the petiti"oner.

Sworn to before me thls
18th day of February, 1985.

Eer oaths
sec t ion  174



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I , I  Y O R K  L 2 2 2 7

February 18, L986

Saleh M. Hussal.n, All Hussal.n, A11 Khulakl
& Abdula M. Abdula d/b/a Hussal-n Grocery
1288 Nostrand Ave.
Brooklyn, NY LL226

Gentlemen:

Please take not,lce of the Decision of the State Tax Conmissl"on enclosed
herewith.

You have now exhausted your rlght of revlew at the adminlstratlve level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding ia court to revtelt an
adverse decision by the State Tax Commission may be lnstituted only under
Article 78 of the Civil Practl"ce Law and RuLes, and must be co"'menced tn the
Supreme Court of the State of New York, Albany County, wlthin 4 nonths fron the
date of this not ice.

Inqulrles concernlng the computation of tax due or refund alLowed in accordance
with this declsion may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lltlgatlon Unlt
Bulldlng /f 9, State Campus
Albany, New York L2227
Phone / i  (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc:  Pet l t loner rs  Representa t ive
Stanley Israel
1789 Flatbush Ave.
Brooklyn, NY 11210
Taxing Bureauts Representat ive



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

SALEH M. HUSSAIN, ALI HUSSAIN,
ALI KHULAKI AND ABDULA M. ABDULA

DIB/A HUSSAIN GROCERY

for Revision of a Determlnation or for Refund
of Sales and Use Taxes under Artlcles 28 and, 29
of the Tax Law for the Period September 1, L974
through August 31, 1977 .

I .  Whether the Audit

use taxes due from Hussaln

August  31 ,  1977 .

Petitioners, Saleh 1"1. Ilussain, 225 Parkside Avenue, Brooklyn, New York

LL226, A11 Hussain, 1864 Nostrand Avenue, Brookl-yn, New York 11226' Al-1 Khulakl ,

1272 Nostrand Avenue, Brooklyn, New York, and Abdula M. Abdul-a, 1290 Nostrand

Avenue, Brookl-yn, New York 11226 d, lbla l lussain Grocery, f l led a pet l t lon for

revlslon of a determination or for refund of sales and use taxes under Artlcles

28 and 29 of the Tax Law for the period September 1, 1974 through August 31,

L 9 7 7  ( F i l e  N o .  2 6 5 0 1 ) .

A hearing was held before Frank A. Landers, Hearing Off icer,  at  the

offlces of the State Tax Conrmissl"on, Two I'Iorld Trade Center, *.: York' New

York, on October 8, 1985 at 9:30 A.1"1. Pet i t loners appeared by Stanley Israel '

Esq. The Audlt  Dlvls ion appeared by John P. Dugan, Esq. (Mark F. Volk,  Esq.,

o f  c o u n s e l ) .

ISSUES

DECISION

Divlsl"on properly determlned addltlonal sales and

Grocery for the period September 1, 1974 through



I I .  I f  so ,  whe the r  t he

minimum should be waived.

-2-

penalty and interest ln excess of the statutory

FINDINGS OF FACT

1. Durlng the perlod at issue, the pet l t ioners, Saleh M. I lussain'  Al i

Ilussain, A11 Khulakl and Abdula M. Abdula operated, as a partnership, Ilussain

Grocery ("Hussaln"),  I  neighborhood grocery store at 1288 Nostrand Avenue ln

Brooklyn, New York.

2. On December 23, L977, as the result  of  a f le ld audit  of  l lussal-nrs

books and records, the Audlt Divl-sion issued a Notlce of Determlnation and

Demand for Paynent of Sales and Use Taxes Due agal,nst the Petitloners for taxes

due o f  910,066.40 ,  p lus  pena l ty  and in te res t  o f  $4 ,082.01 '  fo r  a  to ta l  amount

due o f  $14,148.41 ,  fo r  the  per iod  Septenber  1 ,  1974 th rough August  31 '  L977,

On October 19, L977, Hussaln, by signature of Pet l t loner Saleh M. Hussain,

executed a consent extendlng the statute of linitations for lssulng an aasessment

for sales and use taxes due for the perlod at issue to September 20, L978.

3. In or about September, L977, an examlner for the Audit  Divis lon

lni t lated an audit  of  I lussainrs books and records. The pet l t loners maintained

no books or records and the only documents made avallable to the examlner were

copies of sales and use tax returns and U.S. Partnership Returns of Incoue.

The examiner therefore utillzed Hussaints rent exPense for I976 and hls profes-

sl-onal- experience ln performing audits of sinilar businesses to determlne

taxable sales. I t  had been the examinerts experience that gross sales Per year

for this type of buslness were 20 t imes rent.  Gross sales were therefore

determined to  be  $306,000.00  ($5 ,100.00  ren t  expense fo r  1976 x  20  x  3  yeax

audlt  per iod).  The examlner,  also based on hls experiencer determined that

taxable sales were 45 percent of gross sales. Taxable sales htere therefore



-3-

de tern lned to  be  $137,700.00  ($306,000.00  x  457" ) .  Cred l t  was  g lven fo r  taxab le

sales reported of $13,670.00 to compute addit lonal taxable sales of $L24'030.00.

The examiner also determlned purchases subJect to use tax of $1r800.00'  which

amount has not been contested by the petltioners. The examiner flnally computed

the  add i t iona l  sa les  and use taxea due o f  $10,066.40  ($124,030.00  +  $1 ,800.00  =

$125,830 .00  x  82) .

4. At the hearlng, pet i t loner Saleh M. Hussaln and his brother,  pet l t loner

Ali tlussain, testified that the business dld not keep any books or records and

that they (the partners) did not know what was requlred of them. They lndicated

that gross sales were written down on a piece of paper daiJ-y and that this

piece of paper was kept ln a box ln the store along with purchase lnvolces.

Every three months, the documents were glven to their accountant, Bertle Grahan,

to prepare the sales and use tax return and presunably the U.S. Partnershlp Return

of Income. When the documents were returned, petl"tloners dlscarded then. The

petitloners dld not know that the documents should have been retalned. The

petitloners depended on thelr accountant for thelr record keeping obllgatlons.

5. It was apparent at the treari-ng that the petitloners were lnmigrants to

this country and had difflculty understanding the Engl-lsh Language. They

obvlously did not know or comprehend what was requlred of them under the Tax

Law.

6. For the years 1974 and L975, the pet i t ionersr rent exPense was $41320.00

and $4 ,800.00 ,  respec t ive ly .

CONCLUSIONS OF LAW

A. That sect ion 1138(a) ( I)  of  the Tax Law provldes,

that l f  a return required by Art ic}e 28 ls not f l led'  or

ls incorrect or lnsufflclent, the amount of tax due shall

ln pert lnent part '

lf a return when flled

be determlned from
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such information as may be avallable. If necessary, the tax may be estlmated

on the basis of external indlces, such as rental  pald.

B. That the Audit  Dlvls lonrs deterninat ion of addlt ional taxes due was

determined from such information as was avallable and external lndlces ln

accordance wlth sect lon f138(a) (1) of  the Tax Law. The exarniner properly

determlned the addltlonal taxes due based on the petitlonersr rent and the

examlnerts professlonal experience ln perfornlng audLts of s lnl lar buslnesees.

However, the examiner should have used petitionersr rent for L974 and 1975 tn

determlnl-ng addltional sales tax due for the quarterly perlods during eaLd

years and not pet i t lonersr rent for 1976. Pet l- t lonersr rent expense fot L974

and 1975 was $4,320.00 and $4,800.00, respect ively,  pursuant to Flnding of Fact

i l 6 r .

C. That sect lon 1145(a) (1) (1i)  of  the Tax Law provldes'  in pert inent

part, that if the Tax Comisslon determlnes that the f al"lure (to remit tax on

ti.ne) is due to reasonable cause and not due to wlll-ful neglect, lt shall remLt

penalty and interest ln excess of the statutory mLnimum. Petltlonersr rellance

on thelr accountant to meet their obtlgatlons under the Tax Law and their lack

of understanding of what was required of them, do not constlt'ute reasonable

cause [20  NYCRR 535.1  (b )  ]  .

D. That the petition of saleh M. Ilussaln, A1i Hussalnr Ali Khulaki and

Abdula M. Abdula dlb/a Hussaln Grocery is granted to the extent indl.cated ln

Conclusion of Law "8";  the Audlt  Dlvis l"on ls hereby directed to nodlfy the

Notice of Determination and Demand for Paynent of Sales and Use Taxes Due



-5-

and that,  except as so granted, the pet l t l "on lslssued December  23 ,  L977;

denl"ed.

DATED: Albany, New York

FEB 1 8 1386
STATE TAX COMMISSION

PRESIDENT
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I
rA-36 (gha) Sta te o f New York - Department of Taxation and Finance

Tax Appeals Bureau

REQUEST FOR BETTER ADDRESSs

Date of Request

a /a /r,
rc7 . Bldg, #9

C,ampw
; Now York 12227

Requested 
fJx nnnears Bureau
Roorn tO7 - gfJg.lg

please f ind most recent address of taxpayer descr ibed below; return to Person named above.

Social  Securl ty Nunber

Address^" " " 7 fu,-L hL . al*fu //a /"
/lrrffutl-"a/ &l2'

0""*-{4.*r% *r, a?a

Resul ts  of  search by Fi les

nrt [*" t - - ' t  rz-  PJ PVPr

/r/r" 
q lLl kka d d r e s s :

l - l  s.r" as above, no better address

Sect lon

PERMANENT RECORD

FOR INSERTION IN TAXPAYERIS FOLDER



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

February 18, 1986

Saleh M. Hussaln, A1l" Hussaln, A11 Khulakl
& Abdula M. Abdula d/b/a Hussain Grocery
1288 Nostrand Ave.
Brooklyn, NY LI226

Gent,Lemen:

Please take notlce of the Declsion of the State Tax Conrmlssion enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnlolstrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding ln court to revLelt an
adverse declsion by the State Tax Conml"sslon nay be lnstltuted only under
Article 78 of the Clvll Practlce Law and Rules, and must be comenced ln the
Supreme Court of the St,ate of New York, Albany Countlr wlthl"n 4 months from the
date of thls not lce.

Inguirles concerning the computation of tax due or refund allowed in accordance
wlth thls decision may be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Lltigatlon Unl-t
Bullding /f 9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TN( COMMISSION

Petlttoner r s Representattve
Stanley Israel
1789 Flatbush Ave.
Brooklyn, NY 11210
Taxlng Bureaurs Representatlve



STATE OF NEW YORK

STATE TN( COMMISSION

In the llatter of the Petit,lon

o f

SALEH M. HUSSATN, ALr HUSSAIN,
ALI KIIULAKI AND ABDUTA M. ABDULA

DIBIIL HUSSAIN GROCERY

for Revlsion of a Determlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Period September l, L974
through August  31 ,  1977.

I .  Whether the Audlt

use taxes due from Hussaln

August 31, 7977 .

Petltioners, Saleh LI. Hussain, 225 Parkslde Avenue' Brooklyn, New York

LL226, Al l  Hussain, 1864 Nostrand Avenue, Brookl-yn, New York 11226, Al i  Khulakl ,

1272 Nostrand Avenue, Brooklyn, New York, and Abdu1a M. Abdular 1290 Nostrand

Avenue, BrookJ-yn, New York 1L226 dlbla llussain Grocery, filed a petltlon for

revision of a determination or for refund of sales and use taxes under Artlcles

28 and 29 of the Tax Law for the perlod Septenber 1, 1974 tb:ough August 31,

1 9 7 7  ( F i l e  N o .  2 5 5 0 1 ) .

A hearlng was held before Frank A. Landers, Hearl"ng Off icer '  at  the

off lces of the State Tax Conrmlsglon, Two lJor ld Trade Center,  New York, New

York, on October 8, 1985 at 9:30 A.M. Pet l t ioners appeared by StanLey Israel '

Esq. The Audit  Dlvis ion appeared by John P. Dugan, Esq. (Mark F. VoLk, Esq.,

o f  counse l ) .

ISSUES

DECISION

Division properly determlned additional sales and

Grocery for the perlod Septenber 1, 1974 through



I I .  I f  so ,  whether  the

uinl-mum should be waived.

-2-

penalty and interest in excess of the statutory

FINDINGS OF FACT

1. Durlng the perlod at issue, the pet l t l ,oners, Saleh M. t lussain, A11

Hussain, A11 Khulakl and Abdula M. Abdula operatedr 8s I partnershlp, Hussain

Grocery ("Hussain"),  I  neighborhood grocery store at 1288 Nostrand Avenue in

Brooklyn, New York.

2. On December 23, 1977, as the result  of  a f teld audit  of  Hussalnrs

books and records, the Audlt Divlslon issued a Notlce of Determinatlon and

Demand for Paynent of Sales and Use Taxes Due agalnst the petltloners for taxes

due o f  $10,066.40 ,  p lus  pena l ty  and ln te res t  o f  $4 ,082.01 ,  fo r  a  to ta l  amount

due o f  $14,148.41 ,  fo r  the  per lod  Septenber  1 ,  L974 th rough August  31 '  1977.

On October L9, 1977 ,  Hussain, by signature of pet i t loner Saleh M. Huasaln,

executed a consent extending the statute of llmitatlons for lssuing an aaseaaDent

for sales and use taxes due for the perlod at issue to Septenber 20, 1978.

3. In or about Septenber,  L977, an examiner for the Audlt  Divls l"on

lni t iated an audlt  of  Hussalnrs books and records. The pet i t ioners malntained

no books or records and the only documents made avail-able to the exaulner were

copies of sales and use tax returns and U.S. Partnership Returns of Income.

The examlner therefore utilized Hussaints rent expense for L976 and his profes-

slonal experience in perforning audlts of sl-nlJ-ar businesses to determlne

taxable sales. I t  had been the examinerts experlence that gross sales per year

for this type of business were 20 t imes rent.  Gross sales were therefore

determined to  be  $306,000.00  ($5 ,100.00  ren t  expense f ,o r  L976 x  20  x  3  year

audit perlod). The exantner, also based on his experience, determlned that

taxabLe sales wete 45 percent of gross sales. Taxable sales were therefore
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derermined to  be  $137,700.00  ($ f00 ,000.00  x  457) .  Cred i r  was  g lven fo r  raxab le

saLes repor ted  o f  $13,670.00  to  compute  add l t lona l  taxab le  sa les  o f  $124,030.00 .

The examiner also determined purchases subject to use tax of $11800,00, which

amount has not been contested by the petltloners. The exanlner flnal.J-y conputed

the  add l t lona l  sa les  and use taxes  due o f  $10,066.40  ($124,030.00  +  $1 ,800.00  =

$ 1 2 5 , 8 3 0 . 0 0  x  8 2 ) .

4. At the hearing, petl.tl"oner Saleh M. Hussaln and his brother' petltloner

A11 Hussaln, test i f led that the business did not keep any books or recorde and

that they (the partners) did not know what was requlred of them. They tndtcated

that gross sales were written down on a pl-ece of paper dall-y and that this

piece of paper was kept ln a box in the store along wlth purchase l"nvoices.

Every three months, the documents were glven to thel"r accountant' Bertle Graham'

to prepare the sales and use tax feturn and presumably the U.S. Partnership Return

of Income. When the documents were returned, petltioners dlgcarded them. The

petltloners did not know that the documents should have been retaLned. The

petttioners depended on their accountant for their record keeplng obll"gatlone.

5. It was apparent at the hearing that the petltloners ltere lrml.grants to

this country and had dlfflculty understandlng the Engllsh language. They

obvlously dld not know or conprehend what was requLred of them under the Tax

Law.

6. For the years 1974 and 1975, the pet i t ionersf rent expense was $4,320.00

and $4 ,800.00 ,  respec t ive ly .

CONCLUSIONS OF LAW

A.  That  sec t lon  I138(a)  (1 )  o f  the  Tax

that l f  a return requlred by Art ic le 28 ls

is lncorrect or lnsuff ic lent,  the amount of

in pert inent part '

if a return when flled

be determlned from

Law provides,

no t  f l l ed ,  o r

tax due shal-l
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such lnformation as may be availabl-e. If necessary, the tax may be estlmated

on the basis of external indices, such as rentaL paid.

B. That the Audit Divisl-onrs determlnatlon of additional taxes due was

determined from such lnformation as nas available and externaL indlces ln

accordance with sect ion 1138(a)(1) of the Tax Law. The examiner properly

determlned the addltlonal taxes due based on the petltl"onerst rent and the

exanlnerrs professional experience ln performlng audlts of sinl"lar businesses.

However, the exaniner should have used petitlonersf rent for L974 and 1975 tn

deternining addltional sales tax due for the quarterly periods during said

years and not pet l t ionerst rent tor L976. Pet i t ionersr rent expense fot L974

and 1975 was $4,320.00 and $4,800.00, respect lvely,  pursuant to Flndlng of Fact

i l 6 n .

c. That sect lon 1f45(a) (1) (1i)  of  the Tax Law provides, ln pert l .nent

part, that if the Tax Commission determines that the fallure (to remlt tax on

tine) ls due to reasonable cause and not due to wlllful neglect, lt shall remlt

penalty and interest ln excess of the statutory mlnimum. Petitionersr rellance

on thelr accountant to meet their obllgations under the Tax Law and thelr lack

of understanding of what was required of them, do not constltute reasonable

c a u s e  [ 2 0  N Y C R R  5 3 6 . 1 ( b ) ] .

D. That the pet i t lon of Saleh M. Hussain, A11 Hussaln, Al i  Khulaki  and

Abdula M. Abdula d/b/a llussain Grocery ls granted to the extent lndicated ln

Concluslon of Law "B";  the Audit  Dlvls lon is hereby dlrected to nodlfy the

Notice of Determinatlon and Demand for Payment of Sales and Use Taxes Due



l ssued December  23 ,  1977:

denled.

DATED: Albany, New York

FEB 181980

-5-

and that, except as so granted, the petlt ion ls

STATE TA)( COMMISSION

PRESIDENT


