
STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the PetitLon
of

Huntlngton Uttltttes Fuel Corporation

for Redetermlnatlon of a Deflclency or Revlsion
of a Determination or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law for the
Perlod 6 |  L I  8o-5 |  3r |  82.

That deponent further says
herein and that the address set
of the pet i t loner.

Sworn to before ne this
15 th  day  o f  October ,  1986.

AFFIDAVIT OF MAILING

that the said addressee ls the petitioner
forth on sald wrapper Ls the l-ast known address

State of New York :
s s .  :

County of AJ-bany :

Davl-d Parchuck/Janet M. Snayr belng duly sworn, deposes and saye that
he/she ls an employee of the State Tax Corrnnlsslon, that he/she ls over 18 years
of ager and that on the 15th day of October, 1986, he/she served the wlthin
notice of Decisl-on by certifLed mall upon HuntLngton UtlLities Fuel Corporatl.on
the petitioner ln the withln proceeding, bI enclosLng a true copy thereof ln a
securely sealed postpald nrapper addressed as follows:

Huntington Uttltties Fuel- Corporation
155 West Shore Road
Iluntington, NY LL743

and by deposlting same encl-osed in a postpaid properly addressed wrapper ln a
post office under the excluslve care and custody of the Unlted States Postal
Service within the State of New York.

o a ter oat
Tax Law sectl.on 174



STATE OF NEW YORK

STATE TAX COMMISSION

In ihE Etter of the PetitLon
of

HuntLngton Utlllties Fuel Corporation

for Redetermlnatlon of a DefLciency or Revision
of a Determinatlon or Refund of Sales & Use Tax
under Artici-e(s) 28 & 29 of the Tax Law for the
Perlod 6 I  L |  80-5 |  3L |  82.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany 3

Davld Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she ls an employee of the State Tax Conrmlssion, that he/she is over 18 years
of ager and that on the 15th day of October, 1986, he served the wlthln notlce
of Decision by cert i f led mai l  upon Peter N. Paternostro, the representat lve of
the petltloner in the within proceeding, by encloslng a true coPy thereof Ln a
securely seal-ed postpaid rrrapper addressed as foLl-ows:

Peter N. Paternostro
Paternostro, Ruckh & Callahan
238 Mtneol-a Bl-vd.
MLneol-a, NY 11501

and by depositlng same enclosed ln a postpald properly addressed wrapper in a
post office under the excluslve care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the said addressee ls the rePresentatlve
of the petitioner herel.n and that the address set forth on sald ltraPper ls the
last known address of the representatlve of the petltioner.

Sworn to before me thls
15 th  day  o f  October ,  1986. M ncLv

to Eer oat
pursuant to Tax Law section L74
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0ctober  15,  1986

Huntington Utllitiee Fuel Corporatlon
155 West Shore Road
tluntington, NY LL743

Gentlemen:

Please take notlce of the Declslon of the State Tax ConmiesLon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adminlstratLve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding ln court to revlelt an
adverse declslon by the State Tax Comlssion may be lnstituted oaly uader
Artlcle 78 of the Clvtl Practlce Law and RuLesr aod must be cornmenced in the
Supreme Court of the State of New York, Albany Countyr wlthln 4 monthe from the
date of thl"s notl"ce.

Inqulries concernlng the computation of tax due or refund al-lowed 1o accordance
wlth this declslon nay be addressed to:

NYS Dept. Taxatlon and Finance
Audlt Evaluatlon Bureau
Assessment Revtew Unit
Bulldlng #9, State Campus
Albanyr New York L2227
Phone # (5r8) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representatlve

Petltioner I s Represent,at,lve :
Peter N. Paternostro
Paternostro, Ruckh & Callahan
238 MlneoLa Blvd.
Mtneola, NY 11501



STATE OE NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petitl"on

o f

TTUNTINGTON UTILITIES FUEL CORPORATION

for Revlsion of a Determlnatlon or for Refund
of Sal-es and Use Taxes under Articles 28 and, 29
of the Tax Law for the Perlod June l, 1980
through May 31, 1982.

DECISION

Petitl"oner, Huntlngton Utll-ltles FueL Corporation, 155 Weet Shore Road,

Huntington, New York 11743, flled a petltlon for revlslon of a determlnatlon or

for refund of sales and use taxes under Artl"cles 28 and 29 of the Tax Law for

the perlod June 1, 1980 through Intray 31, 1982 (FlI-e No. 46779).

On Aprll 25, 1986, petltloner waived a hearing and agreed to eubnl"t the

natter to the State Tax Comission for decl"sl.on baged on the Departnent of

Taxatl"on and Flnance flle. After due conelderatton, the Scate Tax Conmlsslon

hereby rendere the followlng declslon.

ISSUE

Whether petitloner ls llabl-e for sales and/or use tax on the lnveotory of

parts purchased ln a bulk sale.

FINDINGS OF FACT

1. Oa Nlay 27, 1982, petLELoner, Huntlngton Utllltl.es Fuel Corporatloo,

and Nl"ck Brothers Fuel Corporation ("Nlck Brothersrr) ' bouh of which were

engaged ln the retail fuel ol"1 busLness ln the Town of lluntington, Suffolk

Countlr entered lnto an agreement whereby petltioner ltas to acgulre Nlck

Brotherst bustness.
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2. The agreement provlded that petltioner would purchase the followlng

from Nick Brothers:

r'1. SALE OF BUSINESS. The seller shal-L sel1 to the purchaser
and the purchaser shall- purchase from the seller, free fron all 11a-
billties and encumbrancear subject to the terms and conditlone set
forth ln thls agreement, the foll-owing:

a) Roll-ing Stock - Four fuel olL delLvery trucks and two service
vehlcl-es ln an tas lsr condition.

b) Customers - A11 retai-l heatlng oi1 accounts ln Nassau and
Suffolk Counties at the date of the closLng.

c) Burner and Water Heater Servlce Contracts - Seller wtll
asslgn to the purchaser at the closlng and purchaaer agrees to accept
the asslgnment of and perform all service and provlde all parts
required by aL1 burner and water heater servlce contracts commenclng
wlth the date of the cl-oslng for all customers in Nassau and Suffolk
County areas exlsting at the date of the closLng.

d) Parts Inventory - ALL functlonal burner and water heater
servlce parts on hand at the date of the closlng ln an ras lsl
condit lon.

e) Nane - Right to use the nane Nlck Brothers and the telephone
number 423-0300."

3. The purchase prlce as set forth ln the contract lras as fol-lows:

r ra )  Ro lL ing  Stock  -  $85,000.00

b) Goodwlll, Customers and Thelr Gallonage - The purchase prlce
to be pald for goodwlll and the customers and their gall-onage shal-l
be 169 per gallon based on the gall-onage soLd by the seller durlng
the year ending on the 31st day of May, L982. It ls estlnated that
the gal-lonage of the accounts to be sold to the purchaser le approxl.-
natel-y I18501000 gallons. Sel-ler makes no con'mltment as to the
actual life of the retalL hone heatlng o11 accounts belng sold nor
does seller warrant the past life of any accounts to be transferred
hereby. Purchaser shall- have the rlght to verify actual- gal-l-onage
for the perlod by checklng sel lerrs buslness records.

c) Parts Inventory - Actual wholesale value of the functlonal
parts on the date of the cLosing.rr

4. The closing was held on June 1, L982. The closlng statement showed

the fol-Lowing valuatlons:



tfPurchase Price -

Paid - Cash
Notes

-3-

RoJ-J- lng Stock $ 85'000.00
Goodwil l  296,000.00
Par ts  Inventory  4Lr236.02

$222 ,236 .O2
200 ,000 .00

$422,236.02

$422,236.02n

5. On August 8, 1983, the Audit Divlslon lssued a NotLce of Determlnatlon

and Demand for Payment of Sales and Use Taxes Due agalnst petltioner' Iluntlngton

UtiLlties Fuel Corporatlon, in the amount of $150,06L.92 in tax, pLus penalty

and lnterest. The explanatlon for the assessment was that the taxes were

ttdetermlned to be due from Nick Brothers Fuel Corporatlon and represent your

t-labillty as purchaser in accordance with sectlon 1141(c) of the New York

State Sales/Use Tax Law.rr It was also stated that the tax had "been estlnated

or determined to be due ln accordance wlth the provislons of sectlon 1138 of

the Tax Law...r ' .  (Assessments were also issued to Nick Brothers and i ts

offlcers, Sam Albicocco and Domlnl-c Nicoletto; however, these assessmenta ate

not at issue herein.)

6. On AprlJ- 26, L984, a Notlce of Assessment Revielr naa lssued to petltloner

reduclng the adjusted tax due to $149,3ff .36, pJ-us penalty and interest.  The

explanatlon given rras that a tfrecent adJustment of Nick Brothers Fuel Corp.

sales tax Llability has resulted ln the above reductLon in your llablllty as

purchaser,  in accordance wl. th sectLon 1141(c) of the Tax Law." (Not ices of

assessment revle\r were also sent to Nlck Brothers and lts offlcers.)

7. Information produced at a pre-hearing conference held on December 18'

1984 with respect to Nlck Brothers resulted in the further reductlon of sel-lerfs

tax Liabi l t ty to $27,775.52. Accordlngly,  the assessment agalnst pet l t loner l tas

also reduced to sald amount,  less $31325.91 pald by Nick Brothers, reeult lng ln

a  n e t  o f  $ 2 4 , 4 4 9 . 6 I .
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8. The dlsagreed port lon of the assessment consLsts of $21,460.00,

representlng tax on customer l lsC purchasee pald by petl l loner, and $2,989.61

ln tax on parts. Petlt loner pald $211460.00 wlth respect to the customer l lst,

under protest, atrd counsel- for petltloner and the Audlt Dlvlsion entered lnto

a stlpulatlon dated May 6, 1986, wherein they agreed to be bound by the flnal

Judiclal decisl.on ln the Matter of Audell Petroleum Corp. v. New York State Tax

Coq!ss:!qq, wlth respect to the customer llst l"ssue. The only renaLnlng Lgsue

ls the tax assessed on the parts lnventory.

9. The parts at issue consisted of olL burner parts and acceaeorles used

in servlclng, repairlng and replaclag o11 burner syst,ems and dld not lrrclude

t,ruck or auto parts or offl-ce equipmeot. The value of the part,s lnventory at

the t ine of sale was $41,236.02.

10. The 73 sample customer sales agreements subnitted by petLtioner sholt

no tax col-lected, ln most cases by vlrtue of a certl.ficate of capltal i.mprovement.

Sone lndlcate ttno taxtt but the reason is not ascertainable.

CONCLUSIONS OF LAW

A. That purchases of tanglble personal property by a contractor, gubcon-

tractor or repalrman for use or consumptlon ln performlng a capltal lnprovement

eoDtraet are deemed to be purchases at retaLl and subJecu to tax (20 NYCRR

s26 .6 tb l t1 l ) .

B. That 20 NYCRR 54L.L(b) provldes as foLl-ows:

"(b) The princlpal- dlstlngulshLng feature of a sale to a
contractor, as coupared to a sale to other vendors who purchaee
tanglble personal property for resal-e, is that the sale of tanglble
personal property to a contract,or for use or consumptlon in cooatruc-
tlon ls a retall sale and subJect to sales and use tax' regardlees of
whether tangible personal property ls to be resold ae euch or l.ncor-
porated lnto real property as a capl"tal lnprovement or repair.
I,lhenever a contractor uaes naterlals, on which the contractor has
pald saLes tax, l.n a repaLr or malntenance contract (excepc lnterlor
cleanlng and nalntenance contracts of 30 days or nore) subject to the
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sales tax on aervlces under sectlon 1105(c) of the Tax Law' Ehe
contractor may be entlcled to a refund or credlt of the portlon of
the tax he paid attributable to the materials transferred to the
cugcomer. rf

C. That the parts lnventory wae subJect to tax upon purchase and petitioner

has not suetalned lts burden of proof to ghow that lt was ent{tled to a refund

or credit on the basis that any of the parts were used Ln a repatr or rraloteoance

contract subJect to sales tax. In fact, the custoner agreements submltted by

petl"tlooer lndl"cate that petl.tloner perforned a substantLal amount of work

under certlflcaEes of capltal tmprovement. The fact that the parts lnveaEory

dld not lnclude vehlcle parts ls lrrelevant.

D. That the petltlon of Huntlngton Utl"tlrles Fuel Corporattoo ls denied

and the Notice of DetermLnatlon and Demand for Paynent of SaLes and Use Taxee

Due, as nodlfled by the Notice of Assessment Revlew and at the pre-hearlng

conference (Flnding of Fact "7tr), Ls sustalned. As noted ln Flndlng of

Fact "8", the partLee have agreed to be bound by the flnal declsion of the

courts ln the qatter of AudelL PetroLeun Corp. v. New York State Tax Comlesion

with respect to the custoner l1st l"ssue.

DATED: Albany, New York STATE TAX COMMISSION

ocT 1 51986
PRESIDENT
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