
STATE OF NEW YORK

STATE TAX COMMISSION

In the l"latter of the PetLtion
of

I{orace Hardtng 164ch, Inc.

for Redeterninatlon of a DeficLency or Revlsion
of a DeterulnatLon or Refund of Salee & Use Tax
under Arttcle(s) 28 & 29 of the Tax Law for the
Perlod 3 /  L |  7 9-s |  3L I  82.

That depooent further says
hereln and that the address set
of the petLt loner.

Sworn to before ne thls
7 th  day  o f  October ,  1986.

AFFIDAVIT OF MAILING

that the eaLd addressee ls the petlcloner
forth on said wrapper ls the lagt koown address

State of New York :
s s .  :

County of Albany 3

Davtd Parchuck/Janet M. Soayr being dul,y sworn, deposes and says that
he/she ls an enployee of the Scate Tax ConmlgsLon, that he/she ie over 18 yearg
of age, aad that on the 7th day of October, 1986, he/she served the wlthtn
ootl.ce of Declelon by certlfled nall upon Horace tlardtng 164th, Inc. the
petltloner ln the wlthln proceedlng, by encloslng a true copy thereof ln a
securely sealed postpaLd nrapper addreseed as folLows:

l{orace Hardlng 164th, Inc.
c/o Nl.cholas LaMalna
4332 L93td Sr.
Fluehlng, NY 11358

and by deposlting sane enclosed Ln a postpald properl-y addreseed wrapper ln a
post offLce under the excl-usive care and custody of the Unlted States Postal
Servl.ce wlthin the State of New York.

pursuant to Tax Law section L74
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October 7, 1986

Horace tlarding 164th, Ioc.
c/o Nicholas LaMalna
4332 L93td St.
FLushlng, NY 11358

GentLenen:

Please take notlce of the Declslon of the State Tax Coumlssloo eoclosed
herewith.

You have oow exhausted your rlght of review at the adnlnistratlve level'
Pureuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlew an
adverse declsloo by the State Tax ConmLsslon nay be lnstLtuted only under
Artlcle 78 of the Clvll Practlce Law aod RuLee, and muet be conrmeoced ln the
Suprene Court of the State of New Yorkr Albany Countlr wlthln 4 nonthe fron the
date of thls not lce.

InquLries concernlng the conputatlon of tax due or refund alLowed la accordance
wlth this declston may be addreesed to:

NYS Dept. Taxatlon and Finance
Audlt Evaluatlon Bureau
Aesessmeot Revlew Unit
Bullding #9, State Campus
Albaoy' New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TN( COMMISSION

cc: Taxlng Bureaure Representatlve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon

o f

HORACE HARDING l64TH, INC.

for Revlsion of a DeternlnatLon or for Refund
of Sales and Use Taxes under Artlcles 28 ar:rd, 29
of the Tax Law for the Perlod Mareh 1., L979
through May 31, L982.

DECISION

Petl t loner,  Horace Hardlng 164th, Inc.,  c/o Nlcholae LaMalta, 4332 193rd

Street,  Flushlng, New York 11358, f l1ed a pet l t lon for revl .elon of a deterninat lon

or for refund of sales and use taxea under ArtlcLes 28 and 29 of the Tax Law

for the pertod March 1, 1979 through May 31, 1982 (Fl le Nos .  4LL70 and 41959).

A hearlng was held before Arthur Johnson, Hearlng Offlcerr at the offlcee

of the State Tax Connleslon, Two WorLd Trade Center, New York, New York, on

Jaouary 30, 1986 at 9:15 A.M., wl"th al l  br lefs to be subnlt ted by May 30'  f986.

Petltioner appeared by tts Presldent, Nlcholas LaMalna. The Audlt Dlvlglon

appeared by John P. Dugan, Esq. (Wtl l lan Fox, Esq.,  of  couoseL).

ISSUE

Whether the Audlt Divislon properly estinated petitLonerrs t8x llabtllty

for the period March 1, 1979 through May 31, 1982 on the basle of external

lndlces.

FINDINGS OT FACT

1. Pet i t loner,  Horace Hardlng 164th, Inc.r  operated an Exxon gaeol lne

eervlce stat,lon located at 163-19 Horace Hardlng Boulevard' FLuehlng, New York

11365. Petltloner also had three servlce bays to perform repalr work. The

busl"ness was discontinued on May 28, L982.
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2. On Septenber L7, L982, as the result of an audit, the Audlt Dlvl.slon

lssued a Noclce of Determlnatlon and Demand for Paynent of Sales and Uee Taxes

Due against petltloner coverlng the perlod March 1, 1979 through Novenber 30'

1979 fo t  taxes  due o f  $33,113.84r  p lus  pena l ty  and in te res t  o f  $20,825.23 ,  fo t

a total  of  $53,939.07. On Januarl  27r 1983, a second not, lce was isaued for

taxes  due o f  $132,770.58r  p lus  pena l ty  aad ln te res t  o f  $571553.54 ,  fo r  a  to taL

of $190,324.02. Sald notLce covered the period Decembet L, L979 through

l[ay 31, L982. 0n December 3, L982, the tax due on the notlce leeued Septenber 17,

1982 was revl"sed to $29,580.00, pLus penalty and appl lcable interest.

3. Nlcholas LaMalna, PresLdent of petitloner, executed a conaent extendLng

the period of llnltation for assessment of sales and use taxes for the perlod

March 1, 1979 through May 31, 1979 to September 20, L982.

4. 0n audit, the Audlt Dlvision found that petltloner nal.ntaLned inconplete

and lnadequate books and records. Petltloner did not have any record of dally

gasoline sales or repalr sales. In additlon, there were no cagh recelPts or

cash dLsbursements Journals for the perlod March l, 1979 through May 31, 1981

and purchase lnvolces were not avallabl-e. A comparlson of corporatlon tax

returns for the flscal years ended May 31, 1980 and May 31, 1981 with eales tax

returne flled dlsclosed that gross sales on the corporation tax returns were

$905,834.00 greater than on the saLes tax returos. In order to verLfy taxable

sales reported, the Audlt Divislon contacted Exxon 011 Corp. to obtaln the

quantity and the cost of gasoLl"ne purchased by petitloner. Exxonrs records

shoned purchases  o f  1 ,553,100 ga l lons  a t  a  cos t  o f  $1 ,311,299.00 .  The Aud i t

Dlvls ion added the federal  excise tax to arr lve at a total-  cost of  $1,433,423.00.

A narkup of 6 percent was applled to sald amount to determlne gaeollne sales

of $1,519,428.00. The markup was based on audLt experlence with sinl lar gaeol lne
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statlons. RepaLr and service sales were also estlnated due to the lack of eales

tnvolces and {.ncomplete purchaee Lnvolces. Purchases of parts, oiL' and acc€s-

eorleg for the perlod September 1, 1981 through Novenber 30, 1981 auounted to

$28,923.00. The Audlt DivisLon applled a 200 percent narkup (lncLudlng l-abor)

to these purchases to arr ive at sales of $86,769.00. Thle amount l ras coneldered

sold ln each of the thlrteen saleg tax reportlng perlods under audlt ln order

to est l"mate total  repalr  and service sales of $1 , I27,997.00. The conblned

audLted taxable sales were $216471425.00 as compared to reported taxable sales

o f  $635,155.00 ,  The Eota l  tax  de f lc iency  amounted to  $162,350.58 .

5. Petltloner argued that the gasollne purchases suppll"ed by Exxon OlL

Corp. lrere erroneous and that the markup percentages for gasollne aod repalr

sal-es nere excessive. Petltloner requested time to obtaln supportlng documenta-

tlon. PetltLoner lras glven untll May 30, 1985; however, no such documentation

was submitted.

CONCLUSIONS 0F LAI^I

A. That sectlon 1138(a) of the Tax Law provldes that "tf a return when

flled ls lncorrect or lnsufflclent, the amount of tax due shall be determlned

by the tax commlsslon from such Lnfornatlon aa may be avallablett and authorlzes'

where necessary, an estimate of tax due t'on the basls of externaL Lndlcesrr.

B. That sectlon 1135(a) of the Tax Law provldes that every person requlred

to collect tax shaLl keep records of every sale and all amounts pald, charged

or due thereon and of the tax payable thereon. Such records shalL lnclude a

true copy of each sales sllp, lnvoice, recelpt or stetement.

C. That petltl"oner provlded inadequate and lnconplete books and recorde

for purposes of verifylng taxable sales. Accordlngly, the Audlt Dlvlelonrs use
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of thlrd party purchases and markup percentages as a basl.s for deternlnlng

petlttonerts llablJ.lty was proper pursuant to sectlon 1.138(a) of the Tax Law.

D. That the estlmate procedures adopted by the Audlt Dlvlsion wcre

reasonable under the cl.rcumstances and petitloaer falLed to eustaln lte burden

of showlng that the method of audlt or the amount of tax aseessed was erroneoua

(Matter of Surface Llne Operators Fraternal OrganLzattoo, Inc. v. State Tax

ConmlssLon,  85  A.D.2d 858) .

E. That the petition of Horace Hardlng 164th, Inc. is denLed and the

Notlce of Deterninatlon and Demand for Paynent of Sales and Use Taxee Due

lssued Septenber 17, L982, as revlsed by the Notlce of Asseeement Revlew lssued

Decmeber 3, L982, and the Notlce of Determlnatlon and Demand for Paynent of

Sales and Use Taxes Due Lseued January 27, 1983 are sustained.

DATED: Albany, New York STATE TN( COMMISSION

00T 0 ? 1980 PRESIDENT
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