
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petitlon

Itoliday Motel Bronx, Inc. AFFIDAVIT OF MAILING

for Redetermination of a DefLciency or Revlslon
of a Determination or Refund of Sales & Use Tax
under Articl-e(s) 28 & 29 of the Tax Law
for  the  Per iod  L2 lL /78  -  8 /3 I /8L .

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and saye that
he/she Ls an employee of the State Tax Conrmisslon, that he/she ls over 18 years
of age, and that on the 17th day of June, 1986, he/she served the wlthln notlce
of Decislon by certlfled naLl upon Hollday Motel of Bronx, Inc. the Petitloner
Ln the withln proceeding, by encloslng a true copy thereof in a securely sealed
postpald lrrapper addressed as fol-lows:

Holiday Motel of Bronx, Inc.
2291 New England Thruway
Bronx, NY 10475

and by depositlng same enclosed ln a postpaid properl-y addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States Poetal
Service wlthln the State of New York.

o f
o f

That deponent further
hereln and that the address
of the pet l t loner.

Sworn to before me thLs
17th  day  o f  June,  1986.

says that the sald addressee ls the petltloner
set forth on sald lilrapper ls the last knoltn addrees

ster oat
Law sectLon L74



STATE OF NEW YORK

STATE TN( CO},IMISSION

In the Matter

tlollday Motel

of the Pet l t ion
of
of Bronx, Idc.

same enclosed ln a postpaid properly addressed wrapper ln a
the excluslve care and custody of the United States Postal

State of New York.

further says that the said addressee Ls the representatlve
hereln and that the address set forth on sald rtraPPer ls the

of the representatlve of the petltioner.

AFFIDAVIT OF MAILING

for Redetermlnation of a Deflclency or Revlslon
of a Deternlnation or Refund of Sales & Use Tax
under Article(s) 28 & 29 of the Tax Law
for  the  PerLod l2 l t l78  -  8 l3L l8L .

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay; being duly sworn, deposes and says that
he/she Ls an employee of the State Tax ConrmlssLon, that he/she ls over 18 years
of ager and that on the 17th day of June, 1986, he served the withln notice of
Declslon by certified nall upon Murray Appleman, the representatlve of the
petltloner Ln the withln proceeding, bI encloslng a true copy thereof ln a
securely sealed postpaid wrapper addressed as follows:

Murray Appleman
255 Broadway
New York, NY 10007

and by deposLtLng
post off lce under
ServLce wlthln the

That deponent
of the pet i tLoner
last known address

Sworn to before me thls
17th day of June, 1986.

. 1
i  t t  \

\ I ....,# N( , \)))cr,l
i l l lv [ l

ster oat
Law section L74



S T A T E  O F  N E I ^ T  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

J u n e  1 7 , 1 9 8 5

Hollday Motel of Bronx, Inc.
2291 New England Thruway
Bronx, NY L0475

Gentlemen:

PLease take notlce of the Declslon of the State Tax ConnLsslon enclosed
herewl"th.

You have now exhausted your rlght of revlew at the adnlnlstratlve l-evel.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revLelr en
adverse decisl"on by the State Tax Comlsslon may be instltuted only under
Article 78 of the Civll Practlce Law and Rulee, and must be co'nmenced ln the
Supreme Court of the State of New York, Albany County, withln 4 months frou tbe
date of thls not lce.

Inqulrtes concernlng the conputation of tax due or refund allowed Ln accordance
with thLs declsion may be addressed to:

NYS Dept. Taxation and Flnance
Audit Evaluation Bureau
Assessment Review Unlt
Buildlng #9, State Campus
Albanyr New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representat,lve

Petitioner I s Representatlve :
Murray Applenan
255 Broadway
New York, NY 10007



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

HOLIDAY MOTEL OF BRONX, INC.

for Revislon of a Determinatlon or for
of Sales and Use Taxes under Articles
of the Tax Law for the PerLod December
through August 31'  1981.

DECISION

Refund
28 and, 29

1 , 1 9 7 8

Petitioner, HolLday Motel of Bronx, Inc., 2991 New England Thruway' Bronx'

New York 10475, filed a petitlon for revisLon of a determinatLon or for refund

of sales and use taxes under ArtLcles 28 and 29 of the Tax Law for the period

Decenber  1 ,  1978 th rough August  31 ,  1981 (F l le  No.  37455) .

A hearlng was conmenced before Frank A. Landers, Ilearing Officer, at the

offices of the State Tax CommissLon, Two t{orld Trade Center, New York' New

York, on October 3, 1984 at 9:15 A.M., contLnued before Arthur Johnson' I lear lng

Off icerr at  the same off lces on Apri l -  5,  1985 at 9:30 A.M., and cont inued to

conclusion before James Hoefer,  Hearing Off icer,  at  the same off lces on October 9,

1985 a t  1 :30  P.M. ,  w i th  a l l  b r ie fs  to  be  subn i t ted  by  JanuarY 31 ,  1986.

Petitioner appeared by Murray Appleman, Esq. The Audlt Divlsion appeared by

John P. Dugan, Esq. (Angelo A. Scopel l - i to,  Esq.,  of  counsel) .

ISSUES

I. Whether a corporatlon is requlred to flle sales tax f,eturns

sales tax, penaltles and interest when a court appol.nted recelver ls

and possession of the books and records of the corporation.

II. tJtrether the Audlt DivisLon properly estlmated the sales tax

for the pet i t ioner for the audit  perLod.

and pay

ln control

deflclency
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FINDINGS OF FACT

1. On Decembex 2O, 1981, the Audlt  Divtsion issued a Not ice of Determinat lon

and Demand for Payment of Sales and Use Taxes Due against petitiott€ts Hollday Motel-

of Bronx, Inc.,  coverlng the period December 1, 1978 through August 31'  1981. The

not ice was issued as a result  of  a f ie ld audit  and asserted sales tax due of

$ 4 9 , 8 3 4 . 5 6 ,  p l u s  p e n a l t y  o f  $ 1 0 , 9 5 8 . 1 0  a n d  l n t e r e s t  o f  $ 1 0 , 9 5 3 . 9 0 ,  f o r  a  t o t a l

d u e  o f  $ 7 1 , 7  4 6 . 5 6 .

2. During the audit perlod, petltloner owned a motel ln northeastern

Bronx, adjacent to the New England Thruway, lrith thirty-three rentable rooms.

3. In or about October of 1981, the Audit DLvlsion commenced a fleld

audit  of  pet l t lonerts business operat ion. Pet l t loner fal led to provide the

auditor with any books and records of its buslness. The auditor estimated the

sales tax due based on sales tax returns flled by petitloner prior to the audlt

period and on returns fll-ed at the time of the assessment, with adJustments made

to reflect lncreases in price during the audlt perlod, inflatLon and comparable

prices of s iml lar buslnesses.

4. On October L7, 1978, Raleigh L. Davenport ,  Esq. r tas appointed as the

receiver of petitioner corporation by order of the Bronx Supreme Court. The

order appointing the receiver was not Lntroduced at the hearlng' nor ltaa there

any testl.mony presented by petitioner as to the poners and authorlty granted to

the recel-ver by said order of appointment.

5. The receLver was rel-leved of hls appolntment by order of the Bronx

Supreme Court ef fect ive December 9, 1980. The order requlred the receiver to

file hls final accounting and move for judlcial settlement wLthln 30 days fron

December 11, 1980, the date of the order.  The recelver has fai led to provlde

sald account lng to pet i t ioner.
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6. During that portlon of the audlt perlod when petltloner corporatLon

was ln receivershLp, from December 1, 1978 untt l  December 9, 1980, pet l t ioner

was unabl-e to provide the audltor with its books and records because they were

in poseesslon and control of the recelver.

7. During the field audlt, the audltor attempted to obtaln the books and

records from the recelver by requesting then Ln a certlfied letter. The

receiver did not contact the auditor, nor cooperate Ln furnlshing the books and

records.

8. The receiver appeared at the hearing held on 0ctober 3, 1984 and

agreed to make every effort to make the books and records available to both the

State Tax CormrissLon and the petltioner. Following the hearing' the audLtor

attempted to contact the recelver by tet-ephone and by twlce presentlng hlnself

personally at the hotel where the receiver naintained his office. The audltor

rras unsuccessful- ln hls efforts to contact the recelver or to obtaln the books

and records of the pet i t ionerts buslness.

9. At the hearlng held on October 9, 1985, petitloner introduced the

following evidence of its attempts to compel- the receiver to produce the books

and records of petitioner corporatlon for the perlod when the corporatlon was

ln receivership:

a) A subpoena lssued to Raleigh L. Davenport, Esq. conrmandl.ng him to

appear at the State Tax Connnissl.on hearLng scheduled for October 3, 1984

and to produce the books and records of petltioner for the perlod October'

1978 to August,  1981. No proof of service of said subpoena l tae lntroduced.

b) A l -et ter,  dated October 1, 1985, from pet l t ionerts repre8entat lve

to the Admlnistrative Judge of the Bronx County Supreme Court ln whlch a

request was made for the receiverts current address.
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10. Petitioner presented no evidence of any attempts to enforce the

subpoena described in Finding of Fact t t9(a)tr  hereof,  or to enforce the court

order descr ibed ln Findlng of Fact t t5t '  hereof.

11. During the audlt  per iod, pet i t l .oner nas registered with the Tax

ConmlssLon under the provisions of Artlcl-e 28 of the Tax Law, vendor ldentifl-

catlon number 13-2533680. There lras no evidence presented that petltloner

amended its certLfLcate of registration or ln any lray notified the Tax

Cornrnlssion of the change in the form of the businese followlng the appolntment

of the receiver. Petitloner did not file sales tax returns nor pay any sales

tax during the perLod of receivershlp.

L2. The recelver registered rrlth the Tax CornmissLon under the provlslons

of Article 28 of the Tax Law under the name, Hollday Motel Ralelgh Davenport,

Receiver, vendor ldentiftcatlon number L3-2955965. A saLes tax return ltas

f i led with the recelverfs ldent i f lcat ion number on Aprl l  12, 1979 for the

perlod September 1, 1978 to November 30, L978, a period pr lor to the audlt

period hereln. There lras no evidence presented that sales tax returna were

filed by the receiver during the audlt perlod.

13. During that portlon of the audLt perlod when petltloner was not ln

recelvership, f rom December 10, 1980 through August 31, 1981, petLt loner f l led

a partial sales tax return' together wlth payment, for the perLod ended

February 28, 1981, and f i ted sales tax returns, together with palrment '  for the

perlods ended on May 31, 1981 and August 31, 1981.

14, The assessments for the perlods ended February 28, 1981, May 31, 1981

and August 31, 1981 refLect the dl.fference between the amount the Audit Dlviglon

estlmated petltioner shoul-d have pald lese what it actually pald.

15. Petltloner tinely flled sal-es tax returns for all perlods except thoee

for which it was in recelvership.
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L6. Petitioner raised no objection regardlng the val-idity of the audlt

procedure, nor was any evldence produced to refute the amount of sales tax

assessed.

CONCLUSIONS OF LAW

A. That a recelver has no 1egal porf,er except as Ls specifl.cal-ly conferred

upon hin by order of the court .  Investors Ins. Co. v.  Gorel ick, 109 Miec.2d

35,  44L N.Y.S.2d  151 (1979) .  That  pe t i t ioner  fa i led  to  p resent  any  ev ldence

concerning the powers and authority of the recelver Ln the lnstant case.

B. That where tax returns are elther Lnsufficient or not flled' the Tax

ConurLssion is'authorized to determlne the amount of tax due, notify persons

deemed l- lable and conduct hearings. Tax Law S 1138(a)(1).  The Audlt  Divis l .on

was justified ln deening the petltloner herein as Liable for collectlon and

payment of sales tax based on petitlonerfs val-ld certl.flcate of reglstratton

to col lect sales tax, l ts ownership of the subJect propertyr l ts history of

fil-ing sales tax returns prior to the audit perlod, and Lts faLlure to notlfy

the Department of Taxation and Finance, Ln accordance with 20 NYCRR $533.1(e),

that there had been a change in the forn of the business.

C. That the burden of proof to overcome a tax assessment reats uPon the

taxpayer.  (*g, Matter of  Young v. Bragalfni ,  3 N.Y.2d 602, 170 N.Y.S.2d 805,

148 N.E.2d ,  I43  [1958] ;  Grace v .  New York  S ta te  Tax  CornmLss ion ,  37  N.Y.2d '  L95,

3 7 1  N . Y . S . 2 d  7 1 5 , 3 3 2  N . E . 2 d  8 8 6  [ 1 9 7 5 ] . )  P e t i t l o n e r  h a s  f a l l e d  t o  s h o w  t h a t

the assessment lras erroneousl-y applled to lt.

D. That sectlon 1135 of the Tax Law requlres every person required to

colleet tax to maintain records of saLes and to make these records available

for audit. When records are not provided or are incomplete and lnsufflclent,

it is the Tax Conrnissionrs duty to select a method reasonably calculated to

refl-ect the taxes due. The burden then rests upon the taxpayer to demonetrate
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by clear and convlncing evidence that the method of audlt or the amount of tax

WaS effOneOU€}. t

8 5  A . D . 2 d  8 5 8 ,  4 4 6  N . y . S . 2 d  4 5 r  ( 1 9 8 1 ) .

E. That pet i t ioner fai led to establ ish that l t  took the necessary legal

actlon to obtaln its books and records fron the receiver. That petltloner hag

failed to overcome the burden of showing that the nethod of audlt or the amount

of tax was erroneous.

F. That sect ion 1145(a)(1)( i l f )  provldes that the Tax Com'r lssLon may renlt

penaltles and interest in excess of the statutory mlnlmum where the fallure to

flIe returns rras due to reasonable cause and not due to wll-lful neglect. Inasmuch

as petitlonerrs fall-ure to report and pay sal-es tax durlng the period December I'

1978 through Decneber 9, 1980 was attrl.butable to the fact that lts aseets and

records were under the control of a court appointed receiver, and based upon

petitionerfs hLstory of tinely filed sales tax returns when not under receivershlp,

penalties and interest in excess of the mlniumun statutory rate are abated.

G. That the petitlon of Holiday MoteJ- of Bronx, Inc. Ls granted to the extent

indicated in Conclusion of Law "F"; that the Audlt Divlslon is dlrected to nodify

the NotLce of Determination and Demand for Palment of Sales and Use Taxes Due lesued

December 20, 1981; and that,  except as so granted, the pet i t lon Ls ln al l  other

respects denled.

DATED: Albanyr New York

IJUN 1? 1e86
STATE TAX COMMISSION

1-R;&d-Al-
PRESIDENT
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(See Reverse)

P 31 ,9  37a  7A0

RECEIPT FOR CERTIFIEO MAIL
NO NSUPANCE CCVEFAGE PffCVIDED

NOT FOR INTERNATIONAL MAIL
(See Beverse)
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