
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Htll & Mttchell Dellvery Servtce, Inc.

for Redeterntnatlon of a Deflclency or Revtslon
of a Deterntnation or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax Lavt
fc i r  the  Per lod  9 lL l79-5131 l83 .

AFFIDAVIT OF MAITING

Stace of New York :
9 9 .  !

County of Albany :

Davld Parchuck/Janet M. Snay, beiag duly sworn, deposes and eays that
he/she Ls an enployee of the Stace Tax Conntsslonr that he/she ts over 18 yeerg
of ager aod thal on the 23rd day of December, 1986, he/she eErved the wlthln
notlce of DeclsLon by certifled mall upon llltl & Mltchell Dellvery Service'
Inc. the petltloner ln the wlthtn proceedlng, by encl-oslng a true coPy Cheroof
Ln a securely sealed postpald wrapper addressed as follows:

H111 & Mltchell Dellvery Ssivtss' Inc.
112 South Bay Road
North Syracuse, NY l32LZ

and by deposlting same enclosed
poet offlce under the exclusive
Servtce wlthtn the State of New

That deponent further says
hereln and that the address set
of the petittoner.

tn a postpald properly addressed wrapper ln a
care and custody of the Unlted States Poetal
York.

that the sald addreasee ls the PetltLoner
forch oa sald wrapper le the last knoltn addreas

Sworn to before rne thts
23rd day of December, 1986.

to adnlnLster
pursuant to Tax Law section 174



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the
of

Htll- & Mltchell Del-lvery

Pet l t lon

ServLce, Inc. AFFIDAVIT OF MAILING

for Redeternlnacton of a Deflclency or RevLslon
of a Deternlnatlon or Refund of Salee & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law
f or the Perl.od 9 l I 17 9-5 13 1 /83 .

State of New York :
€ l€ ' .  :

County of Albany 3

Davld Parchuck/JanEt M. Snay, belng duly sworn, deposes and says that
he/ehe is ao enployee of the State Tax Connisston, that he/ehe ls over 18 yeers
of age' and that on the 23rd day of December, 1986, he eerved the withln notlce
of Declslon by certlfled natl upon Arnold J. Ilodes, the repre{rentative of the
petltloner ln the wlthin proceedLng, by enclosLng a trua copy Ehereof ln a
securely sealed postpaid wrapper addreseed ae folLows:

Arnold J. Hodes
Arnold J. Hodes & Conpaoy
2030 Erte Blvd East
Syracuse, NY 13224

and by deposltlng same enclosEd ln a postpaid properly addreEged wrapper 1o a
post office under the excluslve care and custody of the United Scates Postal
Servtce wtthln the State of New York.

That deponent further saye that the seld addressree Ls the represetrtattve
of the petLtLoner hereln and that the address set forth on sal.d nrapper le the
last knowrr address of the representatl"ve of the petltloner.

Sworn to before ne thls
23rd day of December, 1986.

pursuant to Tax Law section L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ' I  Y O g . K  L 2 2 2 7

Decenber 23, 1986

H111 & Mitchell Dellvery Servlce, Inc.
112 South Bay Road
North Syracuse, NY I32I2

Gentlemen:

Please take oottce of the Declsloa of the State Tax Conmtsslon enclosed
herewlth.

You have now exhausted your rlght of revtew at the adnlolstratl.ve level.
Pursuant to sectton(s) 1138 of the Tax Law, a proceeding l.n court to revlew an
adverse declslon by the State Tax Conmlgsloa nay be instLtuted only under
Arttcle 78 of the Clvtl- PracEtce Law and Rules, and muet be connneaced ln the
Suprene Court of the State of New York, Albany County, wlthln 4 uonths from the
date of thls not ice.

Inqutrles concerning the conputatlon of tax due or refund allowed ln accordance
with thls declgton nay be addressed to:

NYS Dept. Taxatton and Flnance
Audlt Evaluatlon Bureau
AgsEssment Revlew Unlt
Bulldlog #9, State Campue
Albanyr New York L2227
Phone # (518) 457-2086

Very cruLy yours'

STATE TN( COMMISSION

cc: Taxing Bureaufs Representattve

Petltloner I s Repre€reotatlve :
Arnold J. Hodes
Arnold J. tlodes & Conpany
2030 Erte Blvd East
Syracuse, NY 13224



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion

o f

HILL & MITCHELT DELIVERY SERVICE, INC.

for RevLsl"on of a Deternl"natl"on or for Refund
of SaLes aad Use Taxes under ArtlcLes 28 and
29 of. the Tax Law for the Perlod September 1,
1979 through May 31, 1983.

DECISION

Peti t loner,  H111 & Mltchel l  Del lvery Servtce, Inc.,  112 South Bay Road,

North Syracuse, New York 13212, flled a petltlon for revistoo of a deternlnatLon

or for refund of sales and use taxes under Articles 28 and 29 of the Tax Law

for the perlod September 1, 1979 through May 31, 1983 (Fl le No. 53495).

A hearlng lras held before TLnothy J. Alston, Hearlng Offlcer, at the

offlces of the State Tax Comlssion, 333 East Washlngton Street, Syracuse, New

York'  on July 8, 1986 at 10:45 A.M., with al-L br lefs to be subnit ted by

September 19, 1986. Pet l t ioner appeared by Arnold J.  Hodes'  C.P.A. The Audlt

DLvlsLon appeared by John P. Dugan, Esq. (James DelLa Porta, Esq,,  of  counsel) .

ISSUE

I'lhether a seven percent charge imposed and collected by petltlooer constl-

tuted an lnpositlon aod collectLon of sales tax.

FINDINGS OF FACT

1. On March 20, 1.984, followlag an audlt, the Audtt DlvlsLon lssued to

petltloner, II111 & MttcheLl- Del-lvery Servlce, Inc., a Notlce of Determinatlon

aad Demand for Paynent of Sales and Use Taxes Due assertlng addltlonal tax due

for the period September l ,  1979 through May 31, 1983 of $26,983.99, plus

l n t e r e s t  o f  $ 8 , 3 L 7 . 9 9  f o r  a  t o t a L  o f  $ 3 5 , 3 0 1 . 9 8 .
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2. The assessment set forth ln the notlce of determl.natlon was comprlsed

of four components. Prlor to hearingr three of the four compooents were

resolved and the renaining tax tn dLspute ls $19,504.00, plus loterest.

3. At all- t,lmes during the perlod at lssue, petltloner was ln the buslaesg

of providlng llnousLnes, both wlth and wLthout drlvers, to varloug clleots'

such as funeral homes and busLnesses, for a fee. Petltloner also operated a

shuttle bus servtce whlch ls not at iseue hereln. Petltioner conceded that lts

transact,ions wlth varLoug funeral homes were subJect to gales tax' but contended

that the balance of lts transactl"ons lnvolved the provlslon of a traneportatlon

servlce and were not subject to sales tax.

4. 0n audlt, the Audlt DtvisLon examLned petitlonerts lnvotces in detall

and found an addLtl"onal seven percent charge added to the amount due from the

customer. Thls charge nas not ldenttfled on the invoice. Petltloner posted

such charges to tts general- ledger ln an account entltLed trsurcharge accountrr.

Petltioner deblted thls account when lt paid sales tax. The baLance 1o eald

account was consldered ttother lncomett by petltloner.

5. The Audlt DLvlslon contacted twelve of petttloner's customers lnqulring

as to what the seven percent, charge represented. Elght of the customers

lndicated that at the tl"me they received the Lnvolce they belleved the charge

was sales tax. Four of the respondent,s indLcated that they undergtood the

charge to be a surcharge.

6. PecLtloner dld not b111 the seven

were governmental entltles.

7. The prevalllng eales tax rate ln

perLod rras seven percent.

percent charge to customers lthlch

the Syracuee area durlng the audlt
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8. rn llght of the foregoLng, the Audit DlvlsLon determined that the

seven percent charge was sal-es tax and oot a surcharge. The total amount of

revenue ln petl"ttonerts surcharge account lras deened to be sales tax collected

by petltloner. Based upon petLtionerre debLting of thla accouot 1o the amount

of sales tax remltted, the Audlt DlvlgLon deternl.ned that the baLance of sald

account was sales tax collected and not reml.tted by petltLoner and ageeesed

petLtlooer ln that aBount.

9. Petltloner contended that the seven percent charge was a surcharge

deslgned to coupensate petl.tloner for rlslng fueL costa and that the transactloDs

at Lssue anouoted to the provlslon of a transportatlon gervlce and were therefore

not properly subJect to eales tax. Petltloner offered no ratlonale for the

selection of seven pcrcent as the anount charged.

CONCLUSIONS OF LAI{

A. That sect lon 1137(a) of the Tax Law provldes, in pert lneot Part :

rrEvery person requlred to flle a return under the precedlng
eection whose total taxable receipter €r[userr€nt charges and rents are
subject to the tax lmposed pureuant to gubdivlslons (a), (c) ' (d) '
(e) and (f) of sectLon el-even hundred fl.ve of thle artlcle ehaLl, at
the tlne of flllng such return, pay to the tax coomlsslon the totaL
of the foLlowlng:

* * *

(lfl) A11 noneys collected by such person, @
imposed by thLs artlcLe or pursuaot to artlcLe cwenty-aine, wlth
reepect to any recelpc, amusement charge or rent not eubJect to ta:Kr
and all moneys collected wlth respect to any recelPt, amuseoent
charge or rent subject to tax, purportedly 1o accordance wlth a
scheduLe preecrlbed by the tax coumleslon but actualLy ln excege of
the amount stated ln such scheduLe a{r the amount to be collected."
(Ernphasts euppLled.)

B' That ln vlew of FindLngs of Fact rt4'r through rtTrr' the seveo Percent

frsurchargett collected by petl"tLoner and deposlted ln petltlonertg surcharge

account was coLlected purportedLy as sales tax and not as a eurcharge (see Matter

of Interrent Transporatlon, Inc., v. State Tax Coomlsslon, August 21, 1985).
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Petitloner has falled to establleh that such monles were not collected purportedly

as sales tax. Accordlngly, the Audtt Divlslon properly determlned that the

anounts credited to petltlonerts ttsurcharge accountrr was sales tax collected

by petltloner and therefore properJ.y due aod owing by lt. Moreover' wlth

respect to the traneactLons for whlch the so-called "surchargett was iuposed,

petl"tloner has falLed to show wherein euch transactlons lrere properly excluded

from saLes tax. In this regard, Lc ls noted that petltloner falled to establish

the number of llnousLne rentals wlth drlvers and the aumber of rentaLs wlthout

drivers. I.ltth respect to rentals wLth drlvers, petltloner falled to establleh

the LeveL of dLrection and control over the drivers exercised by petltlonerrg

customers Ln each caee (see BuckLey Funeral Homee, Inc. v. Clty of New Yorkr

1 9 9  M l s c  1 9 5 ,  1 9 6 ) .

C. That the petlclon of HII-I & Mltchell Del-lvery Servl"ce, Inc.,

respects denled and the notlce of deternloatlon dated March 20, 1984,

sustalned.

DATED: Albany, New York

DEC 2 3 1980
PRESIDENT

1s

1s

ln al-l

STATE TA)( COMMISSION
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