
STATE OF NE!il YORK

STATB TAX COMMISSION

In the Matter of the Pet l t lon
o f

Hi l lp ike Service Stat ion, Inc.
and Ben Sl"gnorel l i ,  as Off lcer

for Redeternlnatlon of a DefLciency or Revisl-on
of a Deternination or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
P e r l . o d  L I l I l T T  -  4 1 3 0 1 8 2 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Comlsslon, that he is over 18 years of age, and that on the
17th day of January, 1986, he served the wlthln not lce of Declslon by cert i f led
mai l  upon Htl lp lke Service Stat lon, Inc.,and Ben Signorel l l ,  as Off l"cer the
petitioner ln the wlthln proceedlng, by enclosl"ng a true copy thereof in a
securely sealed postpald wrapper addressed as fol lows:

Hl l lp ike Servlce Stat lon, Inc.
and Ben SignoreJ- l i ,  as Off icer
11 Sansun Lane
St .  James,  NY 11780

and by depositing same encl-osed in a postpald properly addressed wrapper in a
post office under the excluslve care and custody of the Unlted States Postal
Servl"ce withln the State of New York.

That deponent further says that the said addressee is the petitloner
hereln and that the address set forth on sald rrrapper ls the Lasc known addrees
of the pet i t ioner.

Sworn to before me this
lTth day of January, 1986.

Authorized to ister oaths
pursuant to Tax Law sect ion 174
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S T A T E  O F  N E I d  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E l i  Y  O R K  L 2 2 2 7

January 17, 1986

I l l l lp lke Service Stat lon, Inc.
and Ben Slgnorel l i ,  as Off lcer
11 Sansun Lane
St .  James,  NY 11780

Gentlemen:

Please take not ice of the Decision of the State Tax Cornmlssion enclosed
herewlth.

You have now exhausted your right of review at the adnlnlstrative level.
Pursuant to sect ion(s) l l38 of the Tax Law, a proceeding in court  to review an
adverse declsion by the State Tax Commission may be l"nstituted only under
Artlcle 78 of the Civll Practice Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany County, wlthin 4 months from the
date  o f  th is  no t ice .

Inqul"ries concernl-ng the computation of tax due or refund allowed ln accordance
wlth thls decislon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Law Bureau - Litigatlon Unit
Buil-ding /19, State Campus
Albany, New York L2227
Phone lt (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc:  Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

HILLPIKE SERVICE STATION, INC.
AND BEN SIGNORELLI, AS OFFICER

for Revision of a Determinatl"on or for Refund
of Sales and Use Taxes under ArticLes 28 and, 29
of the Tax Law for the Perlod November 1, 1977
through Aprl l  30, 1982.

DECISION

Peti t ioners, Hi l lp ike Service Stat lon, Inc. and Ben Signorel l l ,  as off icer,

11 Sansun Lane, St.  James, New York 11780, f l led a pet i t ion for reviston of a

determinatlon or for refund of sal-es and use taxes under Articles 28 and 29

of the Tax Law for the period November 1, L977 through April 30' 1982 (File

Nos. 43222 and, 43223).

A heartng was held before Frank A. Landers, Hearlng Off icerr at  the

offlces of the State Tax Cornrnissl-on, Two World Trade Center, New York, New

York ,  on  Ju Iy  24 ,  1985 a t  9 :15  A.M. ,  w l th  a l l  b r ie fs  to  be  subml t ted  by  October  10 '

1985. Pet i t ioners appeared by Ben Sl,gnorel l i .  The Audlt  Dlvls ion appeared by

John P.  Dugan,  Esq.  (Mark  F .  Vo lk ,  Esq. ,  o f  counse l ) .

ISSUE

Whether the Audit Divislon properly determined

due from pett t ioner HiJ- lplke Servlce Stat lon, Inc.

the additional sales taxes

for the period at lssue.

FINDINGS OF FACT

1. On March 2, 1983, the Audit  Dlvis lon lssued to each of the pet l t ioners

hereln, Hi l lp lke Servlce Stat lon, Inc. (r 'Hl l1plkerr)  and Ben Signorel l i ,  two

notices of deternlnation and demand for payment of sales and use taxes due; the

f l rs t  no t lces  assessed a  sa les  tax  due o f  $821283.82 ,  p lus  pena l ty  o f  $201546.24
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a n d  i n t e r e s t  o f  $ 3 8 , 3 1 L . 3 7 ,  f o r  a  t o t a l  d u e  o f  $ 1 4 1 , 1 4 1 . 4 3  f o r  t h e  p e r l " o d

November 1, L977 through February 28, 1981; the second not ices assessed a sales

tax  due o f  $25,5L7.35 ,  p lus  pena l ty  o f  $4 ,536.85  and in te res t  o f  $4 ,937.66 ,  fo t

a total  due of $34,991.86 for the perl-od March 1, 1981 through November 30,

1981. 0n June 22, 1984, the Audit  Divl-s ion issued an addit lonal Not ice of

Determinatlon and Demand for Payment of Sales and Use Taxes Due to each of the

pet l t loners  assess l -ng  sa les  taxes  due o f  $8 ,483.59 ,  p lus  pena l ty  o f  $2 ,120.90

a n d  i n t e r e s t  o f  $ 2 , 5 0 5 . 4 4 ,  f o r  a  t o t a l  d u e  o f  $ 1 3 , 1 0 9 . 9 3  f o r  t h e  p e r i o d  D e c e m b e r  1 ,

1981 through Apri l  30, L982. The not ices rrere issued as the result  of  a f le ld

audlt  of  l l l l lp ikefs books and records.

2. Pet i t ioners t inely f t led an appl lcat ion for a hearlng to review the

above not,ices. Petltioners claim that they operated the business onJ-y for "a

coupl-e of months" in 1980 and, further,  that the Audit  Dlvls ionrs est imate of

Hl l lp ikers repair  sales was excessive.

3. Fron 1977 through June 23, 1980, pet i t ioner Ben Slgnorel l l  operated,

as a sole proprietorship, B & A Sunoco at the corner of Hi l ls ide Avenue and

Jericho Turnpike l -n St.  James, New York. 0n June 23, 1980, Hl l lp ike was formed

with pet i t loner Signorel l i  as president and a one A1 Mil ler as vlce-presldent.

4 .  On aud i t ,  the  pe t i t ioners  p resented  cop les  o f  H i l lp ikers  U.S.  corpora t ion

lncome tax returns for the f iscal  years ended March 31, 1981 and 1982. No

other books or records were made avallable for audl"t; therefore' the exanlner

used external indices to determine taxable sales and sales tax l-iabll-ity. The

examiner obtained gasol ine purchases for the audit  per lod of 1 '514r548 gal lons

from Hl l lp ikers suppl ier,  Sun 011 Conpany. Thls amount nas nult ip l led by the

average retail selling prlce of regular gasollne (based on an Audit Dlvision

quarterly survey of ten selected truck-stops wldely scattered throughout the
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State) to compute gross gasol- ine sales of $l  ,6481535.53. Thls amount r tas

reduced by the 8 cents per gallon State gasollne tax and the State and local

sales tax to compute audlted taxable gasol ine sales of $1,422,19I.73. The

audl"tor next computed repair  sales, based on off lce experience, of $24r000.00

per quarter,  or $432,000.00 for the audl- t  per lod ($ZOO.00 per day x 2 bays

x 5 days per week x 12 weeks per quarter).  Total  taxable sales for the audit

p e r i o d  o f  $ 1 , 8 5 4 , L 9 1 . 7 3  ( $ I , 4 2 2 , 1 9 1 . 7 3  +  $ 4 3 2 , 0 0 0 . 0 0 )  w e r e  r e d u c e d  b y  t a x a b l e

sa les  repor ted  o f  $201,49 I .00  to  de termine add i t lona l  taxab le  sa les  o f

$ 1 , 6 5 2 , 7 0 0 . 7 3  a n d  a d d i t l o n a l  s a l e s  t a x  d u e  o f  $ 1 L 6 , 2 8 4 . 7 6 .

5. At the hearing, pet l t ioner Slgnorel l i  lntroduced an agreement for the

lease of the stat lon with hlnself ,  as landlord, and Shel ly Levine dlbla MDK, as

tenant,  beginntng August 1, 1980 and endlng August 31, 1982, Mr. Signorel l i

testified that MDK operated the business for about a year and then vacated the

premises. The lease agreement and Mr. Slgnorel l i rs test inonlr  absent any

corroborat ion, are lnsuff lc ient to show that the premises lsere actual ly Leased

to MDK. Petltioner also falled to present any evidence to show that the Audlt

Divls l"onrs est imate of repair  sales r i las excessive.

CONCLUSIONS OF LAW

A. That sect lon 1f35(a) of the Tax Law provLdes that every person requlred

to col lect tax shal l  keep records of every sale and of al l  amounts Pald,

charged or due thereon and of the tax payable thereon. Such records shall

include a true copy of each sales sl ip,  involce'  receipt or statement.

B .  That ,  sec t ion  1138(a) (1 )  o f  the  Tax  Law prov ides ,  in  per t inent  par t ,

that i f  a sales and use tax return is not f l led, or l f  f i led is incorrect or

insufficient, the amount of tax due shall be determined from such information as
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may be avai lable. This sect ion further provldes that,  i f  necessary, the tax may

be est imated on the basis of external lndices.

C, That the books and records of Hl l lp ike Servlce St,at ion, Inc. were

inadequate and incomplete for purposes of determining taxable sales or sales

tax due. Therefore, the use of external indices ls permisslble (Matter of  Korba

v .  N.Y.S.  Tax  CommissLon,  84  A.D.2d 655) .  Accord l -ng ly ,  the  Aud i t  D iv is ion f  s

determinat ion of addit lonal tax due was proper pursuant to sect l"on 1138(a) (1)

of the Tax Law. Exactness is not required where l t  ls the taxpayerrs own

fallure to maintain proper records which prevents exactness ln the determination

of sales t,ax llabllity (I"latter of Markowitz v. State Tax Coumission' 54 A.D.zd

1 0 2 3 )  .

D. That l l i l lp ike Service Stat ion, Inc. ! i las not formed unt l l  June 23'

1980; therefore, the addit ional taxes determlned to be due for per lods pr ior

thereto are hereby cancel led.

E. That the pet l t lon of Hi l lp ike Servlce Stat ion, Inc. and Ben Sl"gnorel l - i

is granted to the extent Lndlcated l-n Concluslon of Law ttD"; the Audit Dlvlslon

ls hereby directed to accordtngly modify the not lces of determinat ion and

demand for payment of sales and use taxes due issued l"larch 2, 1983; and that

except as so granted, the pet l t ion is otherwlse denled.

DATED: Albany, New York STATE TAX COMMISSION

JAN 1 71986
PRESIDENT
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RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVEMGE PROVIOED
NOT FOR INTERNATIONAL MAIL

(See Reverse)

Roturn Receipt Showing
to whom and Date Oelivered

Retum receipt sholving lo whom,
Datg. and Addross ot Dellvoty
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