
STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Robert  Hess
Off l"cer of 8111 & Waltrs Service Center,  Inc. AFFIDAVIT OF MAILING

for Redeterminatlon
of a Determinatlon
under Artlcle 28 &
6 l r /79-s /31 /82 .

a Deficiency or Revlston
Refund of Sales & Use Tax :
of the Tax Law for the Perlod

:

o f
or
29

State of New York :
g s .  :

County of Albany :

David Parchuck/Connle Hagei-und, being duly sworn, deposes and says that
he/she is an employee of the State Tax Coml.eslon, that he/she l.s over 18 yeare
of ager aod that on the 28th day of January, 1986, he/she served the wlthin
not ice of Decl-sion by cert i f ied mal l  upon Robert  Hessr Off lcer of 8111 & I ' la l t rs
Service Cent,er,  Inc.,  the pett t l "oner ln the wlthln proceedlng'  by encloslng a
t,rue copy thereof ln a securely sealed postpaid wrapper addressed es follows:

Robert  Hess
Off icer of Bl"1l-  & lJal t ts Service Center,  Inc.
28 Wagon Lane
Levittown" NY

and by depositlng same enclosed l"n a postpaid properly addressed ltraPPer ln a
post office under the exclusive care and custody of the Unl"ted States Postal-
Servl"ce wl"thl"n the State of New York.

That deponent further says that the said addresaee is the petLtloner
herein and that the address set forth on said wrapper Ls the last known address
of the pet i t loner.

Sworn to before me thls
28th day of January, 1986.

r oathsAuthorlzed to
pursuant to Tai( Law sectl"on L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLt lon
o f

Robert  Hess
Off icer of Bt l l  & l la l t fs Servlce Center,  Inc.

for Redeterml-natlon of a Deflclency or Revl-slon
of a Determlnatton or Refund of Sales & Use Tex
under Article 28 & 29 of the Tax Law for the
Per lod  6  |  t  179-5  |  3L  /82 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Connie llagelund, bel-ng duly sworn, deposes and says that
he/she is an employee of the State Tax Conrmlsslon, that he/she is over 18 years
of age, and that on the 28th day of January, 1985, he served the ltlthln notice
of Declslon by certlfled mall upon John C. Groarke, the representatlve of the
petltloner in the wlthin proceedtng, by encloslng a true copy thereof ln a
securely sealed postpald wrapper addressed as fol lows:

John C. Groarke
69-64 Grand Ave.
Maspeth ,  NY 11378

and by deposltlng same enclosed ln a postpaid properly addressed wrapper ln a
post offlce under the excluslve care and custody of the Unlted States Postal
Service wlthln the State of New York.

That deponent, further says that the said addreasee ls the representative
of the petitloner herein and that the address set forth on sal-d ltrapPer ls the
last, known addrese of the representative of the petLtloner.

Sworn to before me this
28th day of January, 1986.



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ I  Y  O R K  L 2 2 2 7

January 28, 1985

Robert Hess
Off lcer of 8111 & Walt fs Servl-ce Center,  Inc.
28 Wagon Lane
Levlttown, NY

Dear  Mr .  Hess :

Pleaee take notice of the Decislon of the State Tax Cornmission enclosed
herewlth.

You have now exhausted your rlght of revlew at the adninlstratl.ve leveL.
Pursuant to section(s) 1138 of the Tax Law, a proceedlng l"n court to review an
adverse declslon by the State Tax Comrnisslon may be l"nstl-tuted only under
Article 78 of. the Civll Practice Law and Rul-es, and must be conrmenced ln the
Supreme Court of the State of New York, Albany County, nithln 4 nonths fron the
date of thls not lce.

Inqulries concerning the computat.ion of tax due or refund allowed in accordance
wlth thls decision may be addressed to:

NYS Dept. Taxatl.on and Flnance
Law Bureau - Lltlgatlon Unlt
Bul lding #9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Pet i t ionerts Representat lve
John C. Groarke
69-64 Grand Ave.
Maspeth, NY 11378
TaxLng Bureauts Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l" t lon

o f

ROBERT HESS
OFFICER 0F BILL & I,IALT'S SERVICE CENTER, INC.

for Revisl,on of a Deternlnation or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Period June l ,  L979
through May 31, 1982.

1. On December 20, 1982, the Audit  Divls lon

and Demand for Payment of Sales and Use Taxes Due

Hess,  as  o f f i cer  o f  8111 & Wal t rs  Serv ice  Center ,

DECISION

tssued a Notlce of Determination

against pet i t ioner,  Robert

Inc. ( t 'B & Wt') ,  covering the

Pet i t ioner ,  Rober t  Hess ,  o f f l cer  o f  B l l -1  &  t r Ia l t rs  Serv ice  Center ,  Inc . ,

28 ! t ragon Lane, Levi t town, New York 1L756, f l1ed a pet i t l -on for revl-slon of a

determlnation or for refund of sales and use taxes under Articles 28 and 29 of

the  Tax  Law fo r  the  per lod  June 1 ,  1979 th rough May 31 ,  1982 ( f f te  No.  41653) .

A hearing was held before Arthur Johnson, I lear lng Off lcer,  at  the off fc i i -

of  the State Tax Commlssion, Two tr Ior ld Trade Center,  New York, New York'  on

Ju l -y  25 ,  1985 a t  1 :15  P.M.  Pet l t loner  appeared by  John C.  Groarke '  Esq.  The

Audlt  Divis lon appeared by John P. Dugan, Esq. ( I{ i l l ian Fox, Esq.,  of  counsel) .

ISSUES

I. Whether pet l t ioner i -s personal ly I lable for sales taxes due f ton Bi lL

& Wal t rs  Serv ice  Center ,  Inc .

II. Whether the Audlt Division had a reasonable basis for issulng an

assessment to pet l t ioner,  individual ly,  as an off icer of 8111 & Walt 's Service

Center ,  Inc .

FINDINGS OF FACT



-2 -

per iod  June I ,  1979 th rough May 31 ,  l9B2 fo r  taxes  due o f  $108,661.19r  p lus

f r a u d  p e n a l t y  o f  $ 5 4 , 3 3 0 . 6 0  a n d  i n t e r e s t  o t  $ 2 4 , 7 5 8 . 1 0 ,  f o r  a  t o t a l  o f  $ 1 8 7 , 7 4 9 . 8 9 .

2. The Audit  Divis ion had conducted a f ie ld audit  of  B & Wts books and

records for the period June 1 ,  L979 through May 31, L982. The audit  disclosed

add i t lona l  taxes  due o f  $108,661.19 .  As  a  resu l t  o f  the  aud i t ,  the  Aud i t

Divlsion lssued the above notice as well as notices in the same amount to B & W

and tr ' l i l l iam Lichtenberger,  as off icer of B & W.

3. Following a Tax Appeals Bureau pre-hearlng conference wlth B & W and

Wll-ltam Llchtenberger, indlvidually, the Audit Divisl"on agreed to reduce the

tax due to $65,602.20. Based on the reduct ion against B & W, counsel for the

Audlt Divislon conceded that the notlce against petitl-oner shoul-d be revlsed

accordlngly.

4 .  In  I974,  pe t i t loner  inves ted  $5 ,000.00  in  cash and cont r ibu ted  too ls

and equlpment r i lorth approximately $5r000.00 ln exchange for f i f ty percent

ownership of B & !I. The other flfty percent was owned by Mr. Lichtenberger.

Pet, i t ionerrs dut i .es involved the repair  of  automobi les. He was not involved

wlth rnai.ntaining the books and records, preparing or fll lng tax returns and had

no authority to determlne whlch bil1s should be paid. Petitloner \das an

authorized signatory on the business bank accountl however, he only signed ehecks

when Mr. Lichtenberger riras absent. Petitioner and Mr. Llchtenberger received

comparable wages from the business. Pet i t ioner worked ful- l  t ime at the stat ion

and had no other source of income. He had the authority to hire and fire

employees.

5. In l"Iay, L982, petitioner and Mr. Lichtenberger had a falltng out which

resulted in the preparatlon of an agreement between the two which provlded that

Mr. Lichtenberger would purchase pet i t ionerrs interest in the corporat ion for
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$20r000.00. Pet i t ioner signed the agreement;  however,  Mr. Llchtenberger

refused to sign the agreenent when he learned that stock certificates ltere

never issued to pet l t ioner.  Pet l t l -oner was never off ic ial-Ly a stockholder or

an off icer of the corporat ion and, on that basis,  Mr. Lichtenberger would not

pay pet i t loner for hls f inancial  lnterest ln the corporat lon.

6. During the period at issue, pet l t loner consldered himself  a stockhol-der

and off icer of B & W.

7. When the Audit Divl"sion was conducting the audlt of B & W, the accountant

representing B & I^f, William Ferrier, advised the auditor that the corporation

off icers were Wil l iam Llchtenberger and Robert  Hess, and each owned f i f ty

percent of the stock. Mr. Ferr ler produced unsigned copies of federal  corporat lon

tax  re tu rns  fo r  the  years  L979,1980,  1981 and 1982 wh ich ,  except  fo r  1982 '

l lsted the aforementioned persons as the off icers. Based on thls lnformation,

the Audit  Dlvls lon issued the not ices referred to ln Findings of Fact "1" and

tt2tt  to the respect l"ve off lcers.

8. Pet i t ioner took the posit ion that s ince he was never an off lcer or

stockholder of B & W, he cannot be held personally 1lab1e for unpaid sales

taxes .

CONCLUSIONS OF LAli

A. That sect ion 1133(a) of the Tax Law places personal l iabl l i ty for the

taxes lnposed, col l -ected or required to be coLl-ected under Art ic le 28 upon

ttevery person requlred to col lect any tax" lmposed by sald art ic le.  Sect lon

1131, subdlvis lon (1) furnishes the fol lowing def lnl t ion for the term I 'persons

required to col lect taxrr:

t"Persons required to col lect taxt or tperson required to col lect any
tax imposed by this art lc ler shal l  lnclude: every vendor of tangible
personal property or services; every reclpient of  amusement charges;
and every operator of a hotel. Said terns shall also include any
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off icer or employee of a corporat lon or of a dissolved corporat ion
who as suctr- offi or enployee is under a duty to act for such
corporation in complylng wl"th any requirenent of thls article and any
member of partnershlp." (Enphasis suppl ied).

B. That resolut lon of the lssue of personal l iabi l l ty for sales tax due

turns upon a factual determinatton ln each case (Vogel v.  Deprt .  of  Taxat ion and

F lnance,  98  Misc .2d  222;  Chev lowe v .  Koerner ,  95  Misc .2d  388) .  Re l -evant

factors ln naking such determination lnclude, inter alla, day-to-day responsi-

bilities ln the corporation, involvement in and knowledge of the corporationfs

financial affairs and its management, the ldentity of who prepared and slgned

tax returns and the authorlty to sign checks [Vogel, ggg.i see also 20 NYCRR

526. I1 (b)1 .  I t  l s  no ted ,  in  cont ras t  to  pe t i t loner 's  asser t ion ,  tha t  the  fac t

that one is not an off icer of a corporat lon does not absolutely absolve that

indivi .dual of  responsibi l l ty.

C. That petitioner had linlted involvement with and knowledge of the

fl-nanclal affairs and management of B & W. Accordlngly' he was not a Person

under a duty to collect, truthful-ly account for and pay over sales and use

taxes within the meanlng and lntent of  sect ions 1131(1) and f133(a) of the Tax

Law and thus bears no personal- llability for the taxes due from B & I{.

D. That ln view of Conclusion of Law t tCtt  Issue I I  is moot.

E. That the pet l t ion of Robert  Hess, of f icer of Bi l l  & Waltrs Servlce

Center, Inc. Is granted and the Notlce of Determinatl-on and Demand for Payment

o f  Sa les  and Use Taxes  Due issued Decembet  20 ,1982 ls  cance l led .

DATED: Albany, New York STATE TAX COMMISSION

--7.7..
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