
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetitLon
of

Hershey Enterprises, Inc.

for RedetermLnation of a Deficiency or Revisl-on
of a Deternlnatlon or Refund of Sales & Use Tax
under Articl-e 28 & 29 of the Tax Law for the
Per iod  L2 /  L  /77-LL  I  30  /  81 .

AFFIDAVIT OF MAILING

that the said addressee is the petLtioner
forth on said lrrapper is the last known address

State of New York :
s s .  :

County of Albany 3

Davld Parchuck, being dul-y sworn, deposes and says that he ls an empl-oyee
of the State Tax Comnission, that he ls over L8 years of age, and that on the
29th day of April, 1985, he served the within notice of Declsion by certified
mail upon Hershey Enterprises, Inc., the petitLoner Ln the \il lthin proceedLng,
by enclosing a true copy thereof in a securely sealed Postpaid wrapper
addressed as fol-lows:

Hershey Enterprises, Inc.
642 Kreag Rd.
Pittsford, NY L4534

and by deposlting same enclosed ln a postpaid properly addressed wraPPer ln a
post office under the excl-usive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before ne this
29th d.ay of Aprll, 1985.
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STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the PetLtlon
of

Hershey EnterprJ.ses, Inc.

for RedeterninatLon of a DeficLency or Revision
of a Determination or Refund of Sal-es & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  L2 /  L  /77-L I  I  301 8L .

AFFIDAVIT OF MAILING

State of New York :
s s .  !

County of Albany :

David Parchuck, being duly sworn, deposes and says that he Ls an employee
of the State Tax Conmission, that he Ls over l8 years of age, and that on the
29th day of April, 1985, he served the wtthin notice of DecLsLon by certified
naiJ- upon Thonas E. WilLett, the representative of the petitLooer in the wLthln
proceeding, bY enclosing a true copy thereof ln a securely sealed postpaid
wrapper addressed as foLLows:

Thomas E. Wtl-Lett
Harri.s, Beach, Wil-cox, Rubin & Levey
Two State Street
Rochester,  NY 14614

and by depositl.ng sane enclosed in a postpaid properl-y addreesed wrapPet ln a
post office under the exclusive care and custody of the Unlted States Postal
ServLce wLthin the State of New York.

That deponent further says that the said addressee Is the representatlve
of the petitl.oner herein and that the address set forth on saLd ltrapper is the
l-ast known address of the representative of the petitloner.

Sworn to before ne this
29th day of AprLl ,  1985.

ter oa sthorLzed to a
pursuant to Tax Law sect lon J_74



STATE OF  NET . I  YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK L2227

ApriJ- 29, 1985

Hershey Enterprises, Inc.
642 lkeag Rd.
Pittsford, NY L4534

Gentlemen:

Please take notlce of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the adninistratLve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding in court to revierr an
adverse decision by the State Tax Conmission nay be lnstituted onJ-y under
Article 78 of the Civl1 Practice Law and Rules, and must be conmenced Ln the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date of this not ice.

Inquiries concernlng the conputation of tax due or refund al-l-owed Ln accordance
wtth thts decLsion may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Llttgation Unit
BuiJ-ding /19, State Canpus
Albany, New York L2227
Phone // (518) 457-2070

Very truly yours,

STATE TN( COMI'fiSSION

Petitioner' s Representatlve
Thonas E. WlLlett
Harris, Beach, WiJ-cox, Rubin &
Two State Street
Rochester,  NY 14614
Taxing Bureau's Representative



STATE OF NEI,{ YORK

STATE TN( COMMISSION

In the !tratter of the Petition

o f

HERSHEY ENTERPRISES, INC.

for Revision of a Determlnation or for Refund
of Sal-es and Use Taxes under Articl-es 28 and 29
of the Tax Law for the Period December 1, L977
through November 30, 1981.

DECISION

Peti t ioner,  Hershey Enterpr isee, Inc.,  642 Kreag Road, Pit tsford, New York

L4534, f i led a pet i t ion for revlsLon of a determlnat ion or for refund of sales

and use taxes under Articles 28 and 29 of the Tax Law for the perlod December I'

1977 through Novenber 30, 1981 (Flle No. 38372).

A smal-l clalms hearing was held before John F. Koagel, Hearing Officer' at

the offices of the State Tax Conrmlssion, One Martne Midland PLaza, Rochester,

New York ,  on  December  7 t  1983 a t  1 :15  P.M. ,  w l th  a l l  b r ie fs  to  be  submi t ted  by

Apri l  9,  1984. Pet i t ioner appeared by Harr is,  Beach, Wilcox, Rubin and Levey

(Thouras E. I' l i l lett, Esq., of counsel). The Audlt Divislon appeared by John P.

Dugan, Esq. (Thonas C. Sacca, Esq.,  of  counsel) .

ISSUE

Whether petLt lonerrs

aystems were leases under

tax under sect lon f105(a)

time-based transactions lnvoLving

sec t lon  110f (b ) (5 )  o f  the  Tax  Law

of the Tax Law.

FINDINGS OF FACT

l ts

and

energy control

thus subject to

1. Pet i t loner,  Hershey Enterpr ises, Inc. (r 'Hersheytt) ,

business of selling and instal-ling energy control systems.

adapted to customersf existlng heatlng, ventllating and air

ls engaged in

These syetems

conditioning

the

are
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systems (IIVACts) by petitioner such that, through the control of varlous

rnechanicaL and el-ectro-mechanicaL devices installed by petitloner, a nore

energy efficLent IIVAC system results. Petj.tioner se11s these systens to its

custonera on either an outrlght cash basis or, ln the alternative, under a

tLne-based agreement. The Audit Divlsion concedes that the outright cash sales

of these systens are sales of capLtal inprovements and are exempt from sales

tax. The Audit Division asserts, however, that the tLne-based sal-es are

subject to sales tax because they are "true leases" of tanglbJ-e personal

property, rather than the sale and installation of capital Lnprovenents.

2. 0n March L9, L982, the Audit Divislon issued to petitloner two notLces

of determinatlon and demand for paynent of sales and use taxes due covering the

periods December 1, L977 to May 31, 1981, and June L, 1981 to November 30,

1981. The amounts clained as due for these periods were $201397.23 and $11926.27,

respectiveJ-y, pJ-ue lnterest, and were based on a February 2, 1982 audlt of

petltionerts books and records. Petltioner disagreed with the Audit Dl.vLeloafs

conclusions and it duJ-y filed a petition for revisl.on of the deternination

naintaining, inter alia, that the time-based sal-es arrangements were exempt

from sales taxes because they were sales of pernanent addLtions to real- property

which constituted capital inprovements. The aggregate deflcieacy of $221323.50

consists of two separate port lons: (a) $21r986.24 of sales tax aaseased on

tine-based agreements and (b) $327.26 of use tax assessed ou misce.llaneous

purchases.

3. PetitLoner described the disputed tine-based sales as lte "fuel

savings partlcipati.on progr€l[r". In these transactions, custonera signed a

fornaL rlritten agreement entltled "Lease Agreenent trlth Purchase option". The

custoners paid petitioner a down paytrent of approxl,nateJ-y 30 percent of the
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systemrs cost at the tLne instal-l-atlon of the system was conpleted, and cootinued

naking nonthJ-y payments until- the purchase prlce was ful1y patd. Monthly

paytrents were deternined by reference to each custonerrs nonthly fueL cost

savings resulting fron the instalLatlon of petitionerrs energy control system.

MonthJ.y fuel cost savings were deternlned by tonparing custoners' prevlous

years' average nonthly consunption of fuel per degree day with fuel consunPtl.on

per degree day after installation. The nonthly paynents also included interest

charges based on the (decLining) anount of the outstanding total purchase price

renainlng unpaid, caLculated by petitioner at "...(p)rine plus two percent

payabJ-e nonth1y".

4. The written agreement Labelled the respective parties "lessor" (petl-

tioner) and "l-essee" (custoner). Title rras expressly etated to renain with

petitioner during the term of the agreenent. The contract dld not set a

speci.fic term for the agreement. Custoners could wl.thdraw at any tine or

continue untl1 the purchase price was paid. Petitioner reserved the right to

remove the system from the customerts prenlses ln case the custoner dLd not

pay. The purchase option was exercisabLe by the customer at any tine and the

optlon price was the amount of the purchase prl.ce then unpaid. In addltlon,

the agreenent expressly stated that the system was to be regarded as "personal

property", in case petitioner chose to fll-e a fLnancing statenent to protect

l ts securi ty interest.

5. The actual- J-ength of the agreement was determined by reference to the

ul-tinate purchase prLce. If, due to changes in the custoner's faclLl.ty,It

became lnpossibJ-e to make the comparative calcul-ations necessary to determl.ne

fuel savings, the time-based arrangements ended and the then-unpaid renaining

purchase price became due.
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6. The written form used in the tine-based arrangenenta was suppJ-ied by

petLtloner. It was not desLgned for such use, but was a fom petitioner had Ln

lts flLes. The forn was al-ways nodified by the use of a "speciaL condLtLons

section": a one-page rider attached to the agreement which set forth the

specifics of each particular arrangement euch as the purchase price, the dollar

amount down, and the nethod of cal-culating the paynent amount per nonth based

on fuel- savings.

7. In none of the tine-based arrangements dLd a customer pay a static or

fixed nonthly amount, but rather payments were based on monthly savlngs.

Petitioner never attenpted to calculate a "fair rental val-ue" for the systems

it instalLed.

8. Petltioner provlded naintenance on the systems it instal-l-ed, the

extent of which and the separate charge for which was the same regardLess of

whether an outright sale or a tlne-based arrangement was invol-ved. Once a

system was Lnstal-led, the customer bore the risks of Loss and had a correspondlng

duty to insure the property.

9. PetLtLoner's president testified that the intention regardlng the

tlne-based arrangenent was not to lease the systen but to nake a sale wlth

instal-lnent paynents. The "fue1 savLngs participation progran" was establ-lehed

to accommodate those customera unabl-e or unwl-l-ling to pay the fuJ-J- purchase

price at the tlne of instal-l-ation.

10. The ultl.nate purchase prlce for a given aystem, except for the intereet

charged on tine-based arrangements, was the sane regardl-ess of whether an

outrlght sale or a tine-based arrangenent was LnvoLved. Under the latter

arrargement, a customer could prepay the purchase prlce at any tine, or couJ-d
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contlnue nakLng monthly paynents based on savLngs until the systen was pald

off. The tern "amortization" (of the purchase prlce) was ueed.

11. InstaLlation of the energy cootrol system required adaptatlon and/or

renoval of the components, wiring, and ptptng of the custonerrs existlng I{VAC

system. AJ-though petltioner never had the occaslon to do eo, rerloval of

petLtLoner's system, once installed, would Leave littl-e value renaLnlng I'n the

syetemrs components. In additton, the custoDerfs system would requlre substantlal

reconstruction before lt coul-d become operatlonal- again. Flnally, the procedure

for instaLLation of a system was the same regardl-ess of the chosen nethod of

purchase or sale (t.e., outright cash sale or time-based sale).

L2. Petitioner earried the tlne-based arrangements on lts books ae sales

with instal-Lnent paynents. Petlttoner did not cLain deprecLation deductl-ons or

investment tax credits oD any systems Lnstal-led at lts cuatomerar facil-ltLes.

Petitioner al-J-eged that its customera carrled these deductlons and credite on

theLr books. In aLl, transactions, regardJ-ess of the nethod of purchaee,

petl-tLonerrg customers provided petitionet with a Capltal- Improvement Certiflcate.

Following the hearing, petitloner euppl-ied such certificates fox 29 out of the

35 tlne-based transactions at Lssue herein.

13. PetitLoner paid sales tax on the purchaees of naterlals ueed in Lts

systems.

L4. Petitioner reguested and lras granted a perlod of tlne foLlowing the

hearing to subnit evidence substantlating certain al-Leged errors in the cal-cula-

tion of the deficieney. Petitioner subnitted such evidenee, the reeult of

which is sunrnarized as follows:
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a) assessed sales tax of $211986.24, reLatlng to the tine-based

transactlona at issue, ehoul-d be reduced by $91644.6I, thus leavLng

$ 1 2 r 3 4 1 . 6 3  a t  i s s u e ;

b) assessed uee tax of $327.26, reJ-ating to nlscellaneous purchases,

should be reduced by $203.34, thus Leaving $f23.92 ax Lssue.

The net resuLt of these adjustnents ls to reduce the deficJ.ency fron $221323.50

x o  $ L 2 , 4 6 5 . 5 5 .

CONCLUSIONS OF I.AW

A. That petltioner has not chal.lenged the anount of assessed use tax oo

niscel-laneous purchases whl.ch remalns outstanding g!$ the adjustment detalled

in Fioding of Fact "14" ($123.92). Accordlngly, this portion of the assessment

is sustained.

B. That the deterninatlon of whether an agreeuent is a true lease turna

on the substance and not nerely the forn of the transaction(s); that le, oae

nust examlne both the intentLon of the parties and the trnderJ.ying oature of the

transactl.on. In re Sherwood Dlversified ServLcee, Inc. r 382 F. Supp. f359

[S.D.N.Y. 1974J; Matter of  Petrolane Northeast Gas Servlce, Inc. v.  State Tax

Comn. ,  79  A.D.zd  1043,  Dot .  fo r . l v .  to  app.  den.  53  N.Y.2d  601,

C. That whlle there are terma ueed and certain factors PreBeDt whlch,

upon surface exanlnatlon, tend to lndicate that leases rather than tlne-based

(i.e., instal-lnent) sal-es occurred (see e.g. Findlng of Fact "4")r the evldence

produced by petitloner supports the conclusion that, in fact, sales were taking

place. The use of the speciaL condl.tions section wlth the terms contained

therein, as well as the nature of the transactlons and the systens, underecorea

this conclusion. We enphaslze partlcularly, without restating al-1 of the

facts, that interest was charged each nonth on the renalnLng unanortlzed
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purchase prLce, that "rent" was based on the systemrs effectivenegs, that the

custoners' obllgation to make nonthl-y paynents ternlnated when the fulJ- purchase

price was paid (t.e., total "rent" equalled purchase prlce) and that there wae

a purehase optlon exercisabl-e at any tlne at a price equal to the renalnlng

wnmortlzed balance of the purchase prlce. Although title renained wlth

petltloner untll payrnent of the purchase price, it was held onJ-y for security

purposes as in a conditLonal-  sale. 20 NYCRR $526.7(c)(3);  cf .  Matter of  The

Bank of Cal- i fornia, N.A.,  State Tax Conn.,  Aprt l  27, 1983; see also N.Y. U.C.C.

Section 1-201 (37). Each of petltioner's energy control systems sold under a

tine-based agreement wouJ-d, in effectr pay for Ltself, uadoubtedJ-y a feature

of convenience to petltionerrs custoners as well as a sel-J-ing point ln peti-

tioner's favor. Once the purchase price (pl-us interest) was paid via the

purcbasers' nonthl-y fuel savings, the beneflt of lower fuel paynents afforded

by the systen (the reason for buying the iysten) went directJ-y to the customer.

AccordingJ-y, based on the facts presented in this case, the tLne-based tranE-

actions at issue were sales and not true leases.

D. That section 1115(a)(f7) of the Tax Law exenpts froo sales and use

taxes "tangibJ-e personal- property sold by a contractor...to a per6on...for whom

he ls adding to, or inproving real property. . .by a capital  improvenent. . . l f

such tangible personal property is to become an integral conponent part of such

structure, buildLngr or real property". In view of the Audlt Dlvisionrs

treatment of petltioner'6 systems as capital- improvements when sold to cuatonera

outright rather than over tine, together wlth the lssuance, in good falth,

of capital inprovement certificates to petltloner, the systens sol-d by petltioner

under the fuel savings participation plan were exempt frou sales tax as they

constituted sal-es of capLtal inprovementa. Tax Law 51101(b)(9); Safe-Tee PJ-unbiag
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Corp .  v .  Tu l - l -y ,77  A.D.2d I ,  (3 rd  Dep ' t . ,  1980) ;  Mat te r  o f  The Ra lph  M.  Parsons

.9@y,, State Tax Conm., April 15, 1983.

E. That the petition of Hershey Enterprlees, Inc. is granted to the

extent that the portion of the deficiency reLating to sales tax asseased on

tine-based transactions is canceLl-ed. However, the portion of the deflciency

relating to use tax assessed on niscellaneous purchases, as revised ln accordaace

herewlth ($f23.92; see Findtng of Fact "14"),  is sustained.

DATED: AJ-bany, New York STATE TAX COMMISSI0N

APR 2 e 1985
PRESIDENT
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