
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLt lon
o t

Anson B. Herr ick

for Redetermlnation of a Deflciency or Revlslon
of a Determl"natlon or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
P e r i o d  9 l L / 7 8  -  5 1 3 1 1 7 9 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davl"d Parchuck/Connie tlagelund, belng duly sworn, deposes and says that
he/she is an employee of the SEat,e Tax ComLsslon, that he/she ls over 18 yearg
of ager and that on the 28th day of Januaryr 1986' he/she served the within
notl,ce of Decision by certifl-ed malI upon Anson B. llerrick' the petltloner l"n
the wlthln proceeding, by encloslng a true copy thereof ln a securely sealed
postpaid nrapper addressed as fol lows:

Anson B. Herrlck
52A Maple Ave.
Bayshore, NY 11706

and by deposlting same enclosed ln a postpald properly addressed wrapper ln a
post offlce under the exclusive care and custody of the Unlted States Postal
Service wlthin the State of New York.

That deponent further says that the sald addressee ls the Petitl.oner
herein and that the addreas set forth on said wrapper ls the last known address
of the pet l- t loner.

Sworn to before me this
28th day of Januaryr 1986.

thorl-zed to lster oaths
pursuant to Tax Law sect ion L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

ALB AN Y ,  NEW Y ORK L2227

January 28, 1986

Anson B. Ilerrl"ek
52A Maple Ave.
Bayshore, NY 1f706

Dear Mr. Herr ick:

Pl-ease take notlce of the Decislon of the State Tax Connl,sslon encloeed
herewl"th.

You have now exhausted your rlght of review at the adninlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedl.ng ln court to revlew an
adverse decision by the St,ate 1"3 Qsmmission may be iostituted only under
Article 78 of the Civll Practlce Law and Rules, and must be conrnenced in the
Supreme Court of the State of New York, ALbany Countyr wlthln 4 nonths from the
date  o f  th ls  no t lce .

Inqulrles concerning the eomputatlon of tax due or refund allowed ln accordance
wlth thls decislon may be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Lltigatlon Unlt
Bul lding #9, State Campus
Albany'  New York 12227
Phone # (518) 457-2O7O

Very truly yours'

STATE TAX COMMISSION

cc: Taxing Bureauts Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion

o f

AI'ISON B. HERRICK

for Revision of a Determination or for Refund
of Sales and Use Taxes under Artl-cl-es 28 and 29
of the Tax Law for the Perlod Septenber I ,  1978
through May 31 ,  L979.

1. On December

of Determination and

t a x e s  o f  $ 1 3 , 3 6 L . 7 9 ,

DECISION

Petl t ioner,  Anson B. Herr lck, 52A Maple Avenue, Bayshore, New York 11706'

f l1ed a pet i t lon for revision of a determinat ion or for refund of sal-es and use

taxes under Art ic les 28 and 29 of the Tax Law for the period Septenber I ,  f978

through l , Iay 31 ,  L979 (Fl le No. 44f08).

A hearing was held before Jean Corigl l -ano, Hearlng Off lcer,  at  the off ices

of the State Tax Coumlssion, Two World Trade Center, New York, New York, on

ocrober 7, 1985 at 2:45 P.M. Pet l t , ioner appeared pro se. The Audit  Divl-s ion

appeared by John P. Dugan, Esq. (Joseph W. Pinto, Esq.,  of  counsel-) .

ISSUES

I. Whether the Audit Dlvlsion properly esttmated sales tax due from the

pet l t ioner .

I I .  Whether the Audlt  Divis ion fai led to properly credlt  pet i t ioner for

taxes pald.

FINDINGS OF FACT

20, 1982, the Audit  Dlvis ion issued to pet l t loner a Not lce

Demand for Paynent of Sales and Use Taxes Due asserting

p lus  pena l ty  o f  $3 ,340.44  and in te res t  o f  $6 ,306.76 '  fo r  a



-2-

to ta l  o f  $23,008.99  fo r  the  per iod  Septenber  1 ,  1978 th rough May 31 ,  1979.

notlce included the following explanation:

ttYou are personally liable as officer of llerrick-Nlckerson
Marlne Sales Inc. under sect, ions 1131(1) and 1133 of the Tax Law for
the folLowing taxes determined to be due ln accordance with sectlon
1138(a)  o f  the  Tax  Law."

2. Upon initlatlng an audlt of llerrick-Nickerson Marlne SaLes, Inc. (ttre

"corporatLon") in JuJ-y of 1980, the Audit  Divis lon dlscovered that the corporat lon

had ceased doing business as of August 15, L979. No sales tax returns had been

flled by it for the periods in issue. Consequently, the Audlt, Dlvision estlmated

taxes due on the basl"s of prior returns filed.

3. At a pre-hearlng conference, pet l" t loner submltted sales tax returns on

behalf of the corporation for the three sales tax quarters in lssue showing a

sales tax due of $8,525.65. The Audlt  Dlvis lon agreed to accept this amount

plus statutory penalty and interest as the total amount due.

4. The pet i t loner has conceded his personal l labl l i ty as off icer of the

corporation. Ilowever, he contends that the notice in issue dupllcated previous

assessments issued against the eorporat lon and sat lsf ied. In support  of  his

contention, petitioner submitted three cancelled checks paid to the order of

the State Tax Comrnission as fol lows:

5. Before i t  ceased to do business, a number

lssued against the corporatlon. The three checks

to these assessments. The Department of Taxat lon

System shows the following:

Date

LprtL 23, L979
January 3, f980
J u l y  1 1 ,  1 9 8 0

of tax assessments were

shom above were aLl aPPlled

and Finance, Accounts Receivable

Check No.

1590
ro44
1114

Amount

$5 ,304 .69
$5  ,233 .79
$4 ,955  . 20
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a) Check number 1590 in the amount of $5,304.69 was appl ied to assessment

number D790I249L50 for the period March 1, 1978 through May 31, L978'

asser t lng  tax  p lus  pena l ty  and ln te res t  o f  $5 ,304.69 .

b) Check number 1044 tn the amount of $5,233.79 was appl led to assessment

number D7904080948 for the perlod June 1, 1978 through August 31, 1978,

assert ing tax plus penalty and interest of  $5,233.79.

c) Check number 1114 ln the amount of $4,955.20 was appl-ied to assessment

number D79I230I462 for the perlod June 1, L979 thtough August 31, L979'

assert ing tax plus penalty and interest of  $4,955.20. No paynents were

appJ-ied to the periods in issue.

CONCLUSIONS OF LAW

A. That where, as here, a person fails to keep adequate books and records

as mandated by sect lon 1135 of the Tax Law, the Audit  Divis ion is just l f led ln

detennining the amount of tax due by estlmatlng on the basis of external

indlces in accordance wlth sect ion 1138(a) of the Tax Law.

B. That pet i t ioner was a person required to col lect tax as provided by

sect lon 1133(a) of the Tax Law and, as such, is personal ly l lable for tax

determtned to be due from the corporation.

C. That,  there is absolutely no foundat ion for pett t ionerts content ion

that taxes deternined to be due for the perlod in issue have been partially or

completely sat isf ied.



D. That the pet i t lon of Anson

Determlnation and Demand for Paynent

the Audit Divislon (Findlng of Fact

DATED: Al-bany, New York

JAN 2 81980

-4-

B. Herr ick ls denled and the

of Sales and Use Taxes Due,

t t3 t t ) ,  l s  sus ta ined.

STATE TN( COMMISSION

Notlce of

as nodified by

PRESIDENT
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