
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
of

Henry Street Ll .quors, Inc.

for Redetermlnatlon of a Deficiency or Revisl-on
of a Determination or Refund of Sales & Use Tax
under Art icLe(s) 28 & 29 of the Tax Law for the
P e r l o d  L z l l l 7 7  -  8 / 3 L l 8 I .

AT'FIDAVIT OI' MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an enployee of the State Tax Conmlssion, that he/she Ls over 18 yeare
of age, and that on the 12th day of November, L986, he/she served the wl.thl.n
notice of Declslon by certified nalI upon llenry Street Liquors, Inc. the
petltloner ln the wtthl.n proceedlng, by encloslng a true copy thereof ln a
securely sealed postpaid wrapper addressed as follows:

Henry Street Ltquors, Inc.
129 Henry  S t .
Hempstead, NY 11550

and by depositing same enclosed ln a postpald properly addressed wrapper ln a
post office under the exclusLve care and custody of the Unlted States Poeta1
Service wlthLn the State of New York.

That deponent further says that the sald addressee ls the petltloner
herein and that the address set forth on said wrapper is the last knovtn addrese
of the pet i t ioner.

Sworn to before ne thls
12th day of November, 1986.

ter  oat
pursuant to Tax Law section 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the l'Latter of the Petition
o f

Henry Street Llquors, Inc.

for Redetermination of a Deficlency or RevLslon
of a Determlnatlon or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law for the
P e r i o d  L 2 l L l 7 7  -  8 / 3 L l 8 L .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snaye being duly sworn, deposes and says that
he/she is an empl-oyee of the State Tax Conmission, that he/she ls over 18 yearg
of age, and that on the 12th day of November, 1986, he served the wlthln notlce
of Decision by certified maLl- upon Isaac SternheLn, the representatlve of the
petLtloner Ln the wlthln proceeding, by encloslng a true copy thereof ln a
securely sealed postpald wrapper addressed as fol lows:

Isaac Sternheln
Isaac Sternhel.m & Co.
5612 18th Avenue
BrookLyn, NY 11204

and by deposltlng same enclosed ln a postpald properLy addressed wrapper ln a
post office under the excluslve care and custody of the UnLted States Postal
Servlce wlthin the State of New York.

That deponent further says that the said addressee ls the representatlve
of the petitioner hereln and that the address set forth on sald rtrapper ls the
last known address of the representatlve of the petltloner.

Sworn to before me thls
l-2th day of November, 1986.

ze to admlnlster oat
pursuant to Tax Law sectlon I74



S T A T E  O F  N E I ^ I  Y O  R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I , T  Y O R K  L 2 2 2 7

November 12'  1986

Henry Street Liquors, Inc.
129 t lenry St.
t lenpstead, NY 11550

Gentlemen:

Please take notlce of the Declslon of the State Tax Comiseton eaclosed
herewith.

You have now exhausted your rlght of revLew at the adninlstratlve l-evel.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedtng Ln court co revlew ao
adverse declslon by the State Tax Cornnission may be lnstttuted only under
Article 78 of the Civl1 Practlce Law and Rulesr anrd must be connenced Ln the
Supreme Court of the State of New York, Albany Countyr wtthl.n 4 nonthe fron the
date of thl"s notLce.

Inqulrles concernlag the computatlon of tax due or refund allowed ln accordance
with this decision nay be addressed to:

NYS Dept. Taxatlon and Fl.nance
Audit Eval-uatton Bureau
Assessment Revlelr Unit
Bulldlng #9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truLy yours,

STATE TAX COMMISSION

cc: Taxlng Bureauts Representattve

Petl . t ioner 's Representat lve :
Isaac SternheLn
Isaac Sternheim & Co.
5512 18th Avenue
Brooklyn, NY 11204



STATB OF NEW YORK

STATE TAX COMMISSION

In the Mat,ter of the PetLtlon

o f

ITENRY STREET LIQUORS, INC.

for Revlslon of a Determlnation or for
of Sales and Use Taxes under Articles
of the Tax Law for the Perlod December
through August 31, f98f.

DECISION

Refund
28 and 29

1,  L977

Petl t loner,  Henry Street Llquors, Inc.,  L29 Henry Street '  Hempetead, New

York 11550, f i l -ed a pet i tLon for revislon of a determlnat ion or for refund of

sales and use taxes under ArticLes 28 and 29 of the Tax Law for the perlod

December  1 ,  1977 th rough August  31 ,  1981 (F l l -e  No.  41019) .

A hearlng was held before Sandra F. Heck, Hearlng OffLcer, at the offlces

of the State Tax Comrnlssion, Two World Trade Center, New York, New York' on

March 17, 1986 at 1:15 P.M. Pet l t ioner appeared by Turetzky, Sternhelm Co.

(Isaac Sternheim, C.P.A.).  The Audit  Divis ion appeared by John P. Dugan, Esq.

(Anne W. Murphy, Esq.,  of  counsel) .

ISSUES

I. Whether the Audit Divl.sl.on properly dlsallor^red certain sales by

petitioner claLned as nontaxabLe, by determining that petitloner had accepted

properly conpleted resale cert l f icates Ln bad fai th.

II. Whether the Audit Dl-vtslon properly asserted a fraud penalty on the

assessment hereln.

FINDINGS OF FACT

1. On August 20, L982, the Audlt DLvlsion issued to petltloner' Henry

Street Llquors, Inc., two noti.ces of deternLnatlon and denands for paynent of
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sal-es and use taxes due. Both notlces lrere for the perlod December 1, L977

through August 31, 1981 and asserted base taxes due in the amounts of $97'246.05

and $2,305.45, together with interest ln the amounts of $27 '638.86 and $289.89,

for total-  amounts due of $1241884.91 and $2,595.34. The total-  amount due under

both assessments was $127,480.25. Pet l t ioner executed consents extendlng the

period of linitatl-on for assessment of sales and use taxes for the perlod

December 1, L977 thxough August 31, 1980 to August 20, L982.

2. On l"Larch 27, 1985, the Audl-t Dlvlsion issued to petitLoner t\ilo notices

of determinatlon and demands for paynent of sales and use taxes due for the

period December l, L977 through August 31, 1981, whlch notices asserted fraud

penalt les ln the amounts of $48,622.98 and $1rL52.72, together wLth l -nterest Ln

the anount of $5,386.65 on the f i rst  not lce, for total  amounts due of $541009.63

and $1 ,L52.72. The total-  amount due under both assessments was $55,162.35.

3. At a prehearing conference held on March 5, 1984, the amount of tax

due on the assessments described ln Finding of Fact "ltt hereof was reduced by

$6,806.52, resul- t ing ln a total  amount of tax due of $92,744.98 plus penalty

and interest.

4.  Pet l- t ioner ls a hlgh volune l-Lquor store whlch reported $8'211r694.00

of gross sal-es durlng the audit perLod. Nontaxable sales to exempt organlzatlons

and sales for resale were elained in the amount of $417261546.00'  of  which

$21247,000.00 were determined to be sales for resale. The Audlt  Dlvis lon

al-lowed all of the sales to exempt organizations, but dl-sallowed 58.3 percent

o f  the  sa les  fo r  resa l -e  ($1 ,310,001.00) .

5. At the co rnencement of the audit ln October 1980, lt was establlshed

that petitionerrs records were unavailable for the years 1978 and 1979 due to a

f i re at pet i t ioner 's premLses ln September 1979. Wlth the consent of pet l t loner 's



,  -3 -

representative, the sales for resale were examlned for a one-month test perlod'

May 1980.

6. Of the sales for resale for May 1980, there were tnenty dl f ferent

customers. The petltloner kept a copy of the sales lnvol.ce for each sale for

resale and produced a resale certlficate for each of the tltenty customers. The

sales invoice ldentifled the customerts name and, ln al-1 or most cases, indlcated

the customerts address. The sal-es invoice dld not specify the type and unLt

prlce of liquor or wlne soldl but lnstead lndlcated the gross quantl-ty (1.e. '

number of cases) of liquor or wine sol-d and the total prlce. On nost lnvolcest

the customerrs vendor identification number also appeared. Al-1 of the reeale

certlficates produced by petitioner were eLther properly conpleted or contalned

mtnor errors of a type comronly disregarded by the Audlt Dl.vLslon.

7. From the sales lnvoices and resale certtficates retained by petltloner

for May 1980, the audltor transcribed the customer namer amount of ealer and

the vendor ldentlficatlon number for each sale for resal-e clalmed by petltioner.

The audltor rras susplcious of the validity of the resale certlficates because

sone of the vendor ldentification numbers started with the preflx NY6' a serles

which the audLtor believed had not been utllized ln asslgnlng the numbere.

8. The auditor checked the transcribed ldentiflcation numbers agalnst the

Department of Taxation and FLnancets (hereinafter the 'rDepartment") master

vendor record. The check revealed that of the 20 numbers, 19 had never been

assigned to any taxpayer by the Department. The only identlflcatlon number

whieh was va1ld was for CRS Col-or Lab, a vendor not lnvolved ln the ]-lquor

buslness. The other 19 customers nere all bars or private clubs. The audltor

determlned that 3 of the 20 customers lrere registered vendors with the Departuent,
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but that their actual ldentificatlon numbers were dlfferent from the ones

indicated on the resale cert i fLcates retained by petLt loner.

9. At the time the resale certlficates nere originaLly accePted by

petltloner, lt \i las not posslbl-e for petitioner to verlfy the valldity of the

l-dentlfication numbers wLth the Department.

10. The audltor then requested that petltloner obtain statements from each

of the 20 customers, on the customersr own letterheads, whlch stated how much

liquor the customers had purchased fron petitloner for the perlod March, Aprll

and llay 1980. Petltloner supplled 16 statements on a form created by petltloner

which form contained blanks for the name and address of the customer' the

dollar amount of purchases, and the name of the person signing the statement.

11. The president of petitloner corporation explalned that the reason why

the statements were not provided on the customersr letterheads was that the

customers operate l-n a poor area, are not the most sophlstlcated PeoPle, and

most of then do not have letterheads. The petitioner did try to obtaln buslness

cards to attach to resale certificates whenever posslble.

L2. The audltor attempted to verlfy the information contalned on the

statements by calllng the customers on the telephone or vlsltlng the customersl

premlses and, wlthout identifytng hlnself, asking for the person who slgned the

statement. In each case where the auditor was abl-e to contact the busLness

named on the statement, he was informed that the person who slgned the statement

was not aff t l lated wlth the business.

13. Petltioner clalmed that most of the customers contacted by the audLtor

ceased doing buslness wlth petltioner because they dtd not !ilant to be contacted

by the Department.
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L4. A review of the infornation contalned in the 16 statements revealed

the following dlscrepancies:

a) Scorplo Eagle Lounge - Statement listed address as 156 West Graham

Avenue, Ilempstead and was slgned by Mattle Rae. In the Coles Dl.rectory

(a dlrectory which cross-references names, addresses, and telephone

numbers), the address was for ldray Lodge, Inc., Mattie Wray' Presldent'

identificatlon number Ll-2293L55. The State Liquor Authority records

llsted Scorpto Eagle Lounge at L62 West Graham Avenue, Hempstead.

b) Gladyfs Den - Statement llsted address as 186 West Graham Avenue'

Henpstead, New York, and was slgned by Gladys Healy. The State Llquor

Authority Records l-lsted the address of Gladyrs Den as 198 West Graham

Avenue in Hempstead. In the Departmentfs master vendor file, the

operator of Gladyrs Den was l lsted as Gladys Lynch.

c) Streak Disco Co.,  Inc. -  Statement l lsted address as 70 Maln Street,

Hempstead. The Coles Dlrectory had no llsting for 70 Maln Street.

15. After being unable to verify the statements ril ith the customers rtho

supposedly submltted them, the Audlt DivLsion dlsallowed the nontaxable sales

and offered a st,atement of proposed audlt adjustment. The statement of proposed

audit adjustnent was disagreed with by petltloner. The Audit DlvLsion then

decided to expand the test to lnclude the months of January through Aprll- of

1980 and March through ltay of 1981. The petltionerts representatlve agreed to

the expanded test perlod.

16. In the expanded test perl.od, sales for resale ltere clalmed to have

been made to 14 additlonal- vendors not listed in the prevLous test perlod.

None of these additlonal 14 vendors rrere reglstered under the identlficatLon

number l-isted on the resale certificate.
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L7, The audltor then sent a forn (D0-L64I l4l77l) ,  whtch the Departuent

uses to verlfy purchases, to any of the 34 customers who had not been previousLy

contacted by the audltor. The form l-etter asked the customers to state thelr

purchases from petltioner for a specified tlne perlod. The auditor sent 2l

letters and recelved 9 responses. Two of the responses lndicated that the

customers dld nake purchases and indlcated the amounts of purchases. One of

the two affirmatlve responses also submltted delivery tickets showing dellvery

by pet i t loner of the product.  Pet i t ionerts records, however,  dld not lndicate

that sales had been made for the amounts on the dellvery tLckets. The remainlng

7 responses indlcated that they had nade no purchases from petltloner.

18. To arrl.ve at the percentage of disallowed sales for resale the audltor

based his calculations only on the nlne custouers who responded to hls dlrect

request for information (see, Findlng of Fact rr l7fr  hereof).  The audltor fLrst

total-led the purchases for the entire test period (January through May 1980,

and March through May 1981) from the tlro customers who said they had made

purchases fron pet l t loner ($43,465.50).  The audltor then total led the purchases

over the same perlod of the seven customers who claimed that they dld not make

any purchases from petitl.oner ($60,769.59). By naking a ratlo of the dlsal-lowed

sales for resal-e ($60,769.59) to the total-  sales for resale for the nine

customers, a 58.3 dlsallonance percentage was developed. The audltor then

appl-led the 58.3 disal-lowance percentage to sales for resal-e for the entire

aud i t  perLod ($2 ,247,000.00)  to  a r r l ve  a t  $1 ,310,001.00  in  d lsa l lowed sa les  fo r

resa le .
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CONCLUSIONS OF LAW

A.  That  sec t lon  1101(b) (4 )  o f  the  Tax  Law def lnes  ar r re ta i l  sa le ' r  to

include a "sal-e of tangible personal property to any person for any Purpose,

o ther  than (A)  fo r  resa le . . . " .

B. That sect ion 1132(c) of the Tax Law, ln effect dur ing the audlt

per lod, provlded, in pert inent part '  as fol lows:

I 'Unl-ess.. .a vendor shalL have taken from the purchaser a cert l f lcate
Ln such form as the tax connLsslon may prescrlbe, signed by the
purchaser and setting forth his name and address and, except as
otherwlse provl.ded by regulatlon of the tax conrmlssion, the number of
his reglstration certiflcate, together with such other lnfornatlon ae
sald commission nay require' to the effect that the property or
service was purchased for resale.. . ,  the sale sha1l be deemed a
taxable sale at retall. Where such a certiflcate or statement hae
been furnlshed to the vendor, the burden of provlng that the receLpt,
amusement charge or rent Ls not taxable hereunder shall be sol-ely
upon the customer. The vendor shall not be required to coll-ect tax
from purchasers who furnish a certlfLcate of resale or an exemPt
otganlzatl-on statement in proper form. rl

C. That 20 NYCRR 532.4(b) (3) provldes that:

r'[w]hen the vendor is furnished wLth a properly compl-eted exemptlon
certificate, the burden of provlng a transactlon ls not taxable shaLL
be solely upon the customer.rr

Subparagraph (b) (4) of the same section provLdes thats

"[t]he vendor shall not be relleved of the burden of proof when no
exenptlon certiflcate or an lnproper certlficate has been furnished
hlm, or when the vendor has actual knowledge that a certificate
furnished ls false or fraudulent.'l

D. That the courts have held that where a resale certlfLcate ls accepted

ln good falth and the vendor has no actual knowledge that a certlflcate ls

false or fraudulent, the vendor is under no duty to lnvestlgate or Pollce lte

customers (see, Anerican Cyanamid & Chemlcal Corp' v. Joseph, 308 259

119551: Rl\C Corporat lon v.  Gal lman, 39 A.D,2d 57 l |972l) .  The Court.

lt @, EgI3, stated ln dicta that a vendor could not

of Appeals

relieve
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i tsel f  of  the obl lgat ion to col lect sales tax i f  l t  accepts a resale cert l f icate

fraudulently or in bad faith.

E. That none of the 34 resale certificates examlned bore valld ldentlflcatlon

numbers; many sales involces dld not indLcate specific quantities sold; suPPortlng

documentation subsequently furnished by petitioner \ras l-naccurate, at best; and

customer repIles to the audLtorts lngulry regardLng purchases from Petltloner

conf l icted with pet i t ionerrs records. Takl-ng al l  these facts together,  i t  must

be concluded that petitloner accepted the certlficates wlth knowledge they were

fal-se and/or fraudulent.

F. That the impositlon of a fraud penalty requlres clear and convlnclng

evldence of every element of fraud, lncl-udLng wll-lful, knowl-edgeable and

lntentional wrongful acts or onisslons constltutlng fal-se repreaentatlon and

resulting in del-lberate nonpayment or underpayment of tax. (Matter of Walter

Shutt and Gertrude Shutt, State Tax Com.r June 4, 1982.) The Audlt Dlvlslon's

case does not rLse to the necessary quantum of proof. There nonetheless

emerges a pattern of eonduct by petitioner such as to lrarrant the lmposltlon of

penalt ies pursuant to Tax Law sect ion 1145(a) (1).

G. That the petltLon of Henry Street Liquors, Inc. ls granted to the

extent Lndicated Ln Conclusion of Lanr ttFt'; the Audit Divl.slon ls dlrected to

nodify the notices of determination and demands for paynent of salee and use

taxes due issued on August 20, 1982 and March 27, 1985 tn accordance wlth

Finding rr3rr and Conclusion rrFrr; and except as so granted, the petltlon ls ln

al l  other respects denied.

DATED: Al-bany, New York

No\/ 1 21986
STATE TAX COMMISSION
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