
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Shlrley P. Ilart
Off icer of Associated Water Products, Inc.

for Redeterminatl,on of a Deflciency or Revl.ston
of a Determlnatlon or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
Periods Ended 8/ 3L /8O-2/ 28/82.

AFFIDAVIT OF MAILING

State of New York :
s s .  3

County of Albany :

Davld Parchuek, belng duly sworn, deposes and says that, he is an employee
of the State Tax Cornmlssion, that he ls over 18 years of age, and that on the
17th day of January, 1986, he served the withln not lce of Decl"sl-on by cert t f led
mai l  upon Shlr ley P. HartrOffLcer of Assoclated Water Products, Inc. the
petitioner in the wlthin proceedl.ng, bY enclosing a true copy thereof in a
securely sealed postpald wrapper addressed as fol lows:

ShirJ-ey P. Hart
Off icer of Assoctated Wat,er Products, Inc.
2317 N.W.  P ine  Lake Dr .
Stuart ,  FL 33494

and by deposltlng same enclosed in a postpaid properly addressed wrapper in a
post office under the exclustve care and custody of the United States Poetal
Servlce within the State of New York.

That deponent further says that the sald addressee ls the petltioner
herein and that the address aet forth on said wrapper Ls the last known addrees
of the pet i t loner.

Sworn to before ne thls
17 th  day  o f  January ,  1986.

Authort-zed to adn ster oaths
pursuant to Tax Law sectlon L74



STATE OF NEI,I YORK

STATE TA)( COMMISSION

In the Matter of the Pet i t lon
of

Shir ley P. Hart
0ff icer of Associated Water Products, Inc.

for Redeterminatlon of a Deficiency or RevlsLon
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Periods Ended 8 I  3L /80-21 28 /82.

AFFIDAVIT OF MAILING

State of New York :
s s . :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conml.ssion, that he is over 18 years of age, and that on the
17th day of Januaryr 1986, he served the within not lce of Declslon by cert i f led
nal1 upon James A. MuLLenhoff, the representative of the petitloner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid lrrapper addressed as fol-l-ows:

James A. MulLenhoff
E1l is,  KusteLl & Mul- lenhoff
16600 Kenslngton Ave.
Buf fa lo ,  NY 14215

and by depositLng same enclosed ln a postpald properly addressed wrapper in a
post off ice under the exclusive care and custody of the Unlted States PostaL
Service within the State of New York.

That deponent further says that the said addressee ls the representative
of the petltloner herein and that the address set forth on saLd wraPPer ls the
last known address of the representative of the petitioner.

Sworn to before me this
17th day of January, L986.

thor ized to
pursuant to Tax

ister oaths
sec t ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y 0 R K  1 2 2 2 7

January 17, 1986

Shlr ley P. Hart
Off lcer of Associated Water Products, Inc.
2317 N.W.  P lne  Lake Dr .
Stuart ,  FL 33494

Dear Ms. I lart :

Please take not lce of the DecLsion of the State Tax ConmissLon enclosed
herewLth.

You have now exhausted your right of revlew at the adminl-strative level.
Pursuant to sect lon(s) 1138 of the Tax Law, a proceedLng Ln court  to reviert  an
adverse declsion by the State Tax Conmisslon may be instltuted onJ-y under
Article 78 of the Clvl1 Practlce Law and Rulesr 8nd must be comenced ln the
Supreme Court of the State of New York, Albany Countyr wlthln 4 nonths fron the
date of thls not ice.

Inquiries concernlng the computatton of tax due or refund alLowed tn accordance
with thls declsion may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Llttgation Unlt
Buildlng /f 9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Peti t loner t  s Representat ive
James A. Mullenhoff
ELl ls,  Kustel l  & Mul lenhoff
16600 Kenslngton Ave.
Buf fa lo ,  NY 14215
Taxing Bureaurs Representatl,ve

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion

o f

SIITRLEY P. HART, OFFICER OF
ASSoCIATED WATER PRODUCTS, INC.

for Revlsion of a Deterninatlon ot fot Refund
of Sales and Use Taxes under Artlcles 28 and
29 of the Tax Law for the Periods Ended
August 31, 1980 through February 28, L982,

DECISION

Peti t ioner,  Shir ley P. Hart ,  22L7 Northwest Plne Lake Drive, Stuart ,

FLorlda 33494, filed a petition for revislon of a determination or for refund

of sales and use taxes under Artlcles 28 and 29 ot the Tax Law for the periode

ended August 31, 1980 through Februaty 28, L982 (Fil-e No. 42287).

A hearing was held before James J. Morr ls,  Jr. ,  Hearing Off icer,  at  the

off ices of the State Tax Commi.sslon, State Off ice Bul ldlng, 65 Court  Street,

Buffal-o,  New York, on June 17, 1985 at 2:45 P.M. Pet i t loner appeared by El l is,

KusteLl & Mul lenhoff  (Janes A. Mul lenhoff ,  Esq.,  of  counsel) .  The Audit

Dl.v is lon appeared by John P. Dugan, Esq. (Deborah J. Dwyer,  Esq.,  of  counsel) .

ISSUE

lJhether the State Tax Commlssion has Jurisdictlon to conduct

hearlng regardlng petitloner, ShlrJ-ey P. Ilart, with respect to her

for unpal"d sales t ,axes of Assocl"ated Water Products, Inc. '  and, i f

petl"tloner \ras a person responsible for the paynent of such taxes.

FINDINGS OF FACT

an admlnistrative

personal l-labiltty

so, whether

1. On December 2O, L982,

Hartt  as off icer of Assoclated

Paynent of Sales and Use Taxes

the Audit Dl-vlsion lssued to petltl"oner, ShirLey

Water Products, Inc. a Notlce and Demand for

Due, aeeesslng tax due for the perlods ended

P .
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August 31,1980 through February 28, 1982 tn the amount of $41498,81 pl-us

penal-ty and lnterest accrued to the date of lssuance of the notLce. The notice

provlded on its face the fol-lowlng explanatlon as the basls for lssuance,

together with a detal.l-ed breakdown of the amounts claLned due for each of the

quarter ly per iods at issue:

"Iy]ou are peraonal ly l - iable as a responsible off icer of
Assoc ia ted  Water  Produc ts ,  Inc .  under  Sec t lons  1131(1)  and 1133 o f
the Tax Law.

Perlod Ending

8 l3r l80  $  -o -

Tax Due

-0-
43 r . 73

I , 699 .75
I  , 522 .99

844.44

PenaLty Due

$ -0-
29 t .4 r
249.83
322.95
243.66
109.78

Interest Due

$  43 .43
28L.34
220.44
292.36
205,59

59.961'

r r /30 /80
5 l3L  /81
8 l3 r  l8L

11 /30 /81
2/28182

2. The above Notlce and Demand lssued to petitioner stems from assessments

lssued against Assocl-ated lJater Products, Inc.,  as a result  of  that ent i tyrs

late fil lng and/or tlnely filtng of sales and use tax returns fot the periode

at lssue, whlch returns had no reml"ttance of the tax and/or penal.ty and lnterest

shown as due thereon.

3. The amounts of tax, penaLty and lnterest charged to petitloner in the

Notice and Demand for paynent of sales and use tax due are those whlch had

accrued agalnst the corporatl,on up to the date of the issuance of the notice to

pet,l.tloner.

4. The Audlt Division dld not dispute the amounts of tax sholtn due on thc

sales and use tax returns flled by the corporatlon.

5. The petl.tioner requested that the State Tax Co'nrntssion grant her an

adninl"stratlve hearLng to determine the correctness of the l-iablllty asserted

agalnst her.
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CONCLUSIONS OF LAW

A. That where as here, correct returns were submltted by the corporation

lacking only the remlttance of tax, penal-ty and interest as eho$n due thereon,

thi.s Connl-sslon is not empowered to determine a petltlonerrs llablllty as a

"person required t,o collect taxrr for the corporatlonts unpaid sales taxes ln

adminl"strat lve hearlng lMatter of  Parsons v. State Tax Commission'  34 N.Y.2d

(1e74)  I  .

B. That notwithstanding the enactment of Tax Law section 171 paragraph

twenty-f l rst  (L.1979, ch. 7L4 ef. f .  January 1, 1980) which provlded to taxpayers

a right to a hearing to review taxes determined or clalned due, the courts have

recently afflrned that the Tax Commieslon ls wLthout authority to determinc, ln

an admlnLstrat lve hearlng, a corporate off icerrs l - iabl l i ty aa a peraon requlrcd to

col lect tax. lMatter of  ! , I l l l lam R. I laLl  v.  State Tax Comlgslon, 108 A.D.2d 488

( T h i r d  D e p t .  1 9 8 5 ) 1 .

C. That notwlthstandlng pet l t lonerts request for a hearing and redeterml-

natlon of the issue of her ltabil-tty for taxes without obJectlon to the forum,

jur isdictLon may not be conferred when none exlsts.

D. That there belng no authori ty to determine pet i tLonerrs l iabi l l ty at

an adminlstrat l .ve hearlng, the pet i t ion ls dismlssed.

DATED: Albany, New York STATE TAX COMMISSION

JAN 1 ? 1s86

an

1 9 0

PRESIDENT
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RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDED
NOT FOR INTERNATIONAL MAIL

/See Reverse/

P b6  q  31 ,3  13b

RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDED
NOT FOR INTERNATIONAL MAIL

(See Reverse)
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