
STATE OF NEI^T YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

llarrison Radlo Corp,

for Redeterminatlon of a Deflclency or Revtsion
of a Determinatlon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per lod  3  |  L  l7  6 -5  /31 /gO.

AFFIDAVIT OF MAILING

State of New York :
s 9 .  :

County of Albany :

David Parchuck/Connie.Hagelund, being duly sworn, deposes and says that
he/she is an employee of the State Tax ConmLssion, that he/she Is over 18 years
of ager 4nd that on the 28th day of January, 1986, he/she served the wlthln
not ice of Decision by cert i f l "ed mal l  upon Harr l"son Radlo Corp.,  the pet l tLoner
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid rrrapper addressed as follows:

Harr ison Radio Corp.
20 Srni th St.
E. Farml"ngdale, NY 11735

and by deposl,tlng same enclosed ln a postpald properly addressed wrapper tn a
post off ice under the excluslve care and custody of the United States Postal
Servlce withln the State of New York.

That deponent further says that the sal-d addressee is the petltloner
hereln and that the address set forth on sald wrapper l"s the last known address
of the pet l" t ioner.

Sworn to before me this
28th day of Januaryr 1986.

Arithorized to
Pursuant to Tax



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

HarrLson Radio Corp.

for Redeterninatl"on of a Deflciency or Reviston
of a Determlnation or Refund of Sales & Use Tax
under ArticLe 28 & 29 of the Tax Law for the
Per lod  3  |  L  176-s  131/80 .

AFFIDAVIT OF I.{AILING

State of New York :
g s .  :

County of Albany :

David Parchuck/Connl.e Hagelund, bel-ng duly sworn, deposes and says that
he/she ts an employee of the State Tax Co'rr isslon, that he/she le over 18 yearg
of ager and that on the 28th day of January, 1986, he served the withln notice
of Declslon by cert l f led mal l  upon Ira S. Bezoza, the representat lve of the
petitioner in the wlthin proceeding, by encloslng a true copy thereof ln a
securely sealed postpald rrrapper addressed as foll-ows:

I ra  S .  Bezoza
Damashek & Bezoza
342 Madison Ave.
New York ,  NY 10173

and by depositing same enclosed ln a postpaid properly addressed wrapper in a
post offlce under the excluslve eare and custody of the Unlted States Postal
Service wlthin the State of New York.

That deponent further says that the sald addressee ls the representatl"ve
of the petitt-oner hereln and that the address set forth on said ltraPPer ls the
last known address of the representative of the petitloner.

Sworn to before me this
28th day of January, 1986.

to addinlster oaths
to Tax"Law sect lon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

January 28, 1986

Harrison Radio Corp.
20 Snlth St.
E. Farningdale, NY 17735

Gentlemen:

Please take notlce of the Declsion of the State Tax Coumisslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the admlnistratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revielt an
adverse deciston by the St,ate Tax Counlssion may be instituted only under
Artl-cle 78 of the Clvil- Practice Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany Countyr wl-thln 4 months fron the
date of thls not lce.

Inquirles concerning the computatlon of tax due or refund allowed ln accordance
wlth this decision nay be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Lltigation Unlt
Bulldt.ng il9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petl.tioner t s Representative
I ra  S .  Bezoza
Danashek & Bezoza
342 Madison Ave.
New York, NY 10173
Taxl"ng Bureaurs Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion

o f

HARRISON RADIO CORP.

for Revlslon of a Determinatlon or for
of Sales and Use ?axes under Artlcles
of the Tax Law for the Perlod March 1,
through May 31, 1980.

? o

DECISION

Refund
28 and
r97 6

Peti t loner,  Harr lson Radio Corp.,  20 Snlth Street,  East Farningdale, New

York 11735, f l led a pet l t lon for ' revlsion of a determinat l"on or for refund of

sales and use taxes under Artlcles 28 and 29 of the Tax Law for the period

March l ,  1976 through May 31, 1980 (FtLe No. 34825).

A hearing was connenced before Doris E. Stelnhardtr llearlng Officer, at

the offlces of the St,ate Tax Commlsslon, Two World Trade Center, New York' New

York, on June 6, 1985 at 9:15 A.M. and cont inued to conclusion on June 27, 1985

at 10:45 A.M., with al l  br lefs to be submltted by Septenber 5, 1985. PetLt l .oner

appeared by Damashek & Bezoza, Esq. ( Ira S. Bezoza, Esq.,  of  counsel) .  The

Audlt  Divls lon appeared by John P. Dugan, Esq. (Anne W. Murphy, Esq.,  of

counsel) .

ISSUES

I. lthether consents executed by petltionerts controller served to valldly

extend the statute of ll"nitations on aaseasment.

II. Whether the Audit Dlvlslon determlned that petitionerrs records were

inadequate prlor to resorting to the use of external lndlcesr ot ln the alter-

nat lve, whether pet l t loner agreed to the Audlt  Divis lonrs uae of external

indlces.
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four-day test per lod of pet l t ioner 's clained

to provide a rel iabLe basis for a port lon of

nontaxable

the assessment

I I I .  lJhether the

sales was suff ic ient

at l -ssue.

DATE CONSENT
EXECUTED

FINDINGS OF FACT

1. On l{ay 27, 1981, the Audit  Dlvis ion lssued to pet i t l ,oner,  l larr lson

Radio Corp., two notices of determination and demands for payment of sales and

use taxes due, assessing sales and use taxes under Art l -c les 28 and 29 of the

Tax Law for the period March l ,  1976 through May 31, 1980 ln the total  prLncipal

amount of $334r565.92, plus accrued lnterest.  Four consecut ive consents to

extend the period of l-lnitations on assessment were executed as shown below.

PERSON BY WIIOM
EXECUTED

DATE TO WIIICH PERIOD
TAXABLE PERIOD OF LIMITATIONS

COVERED EXTENDED

3126179 Mart ln  A.  I t1 l ls 3 lL176-2128179
3 l17  /80  Mar t l -n  A .  H l l l s ,  Cont ro l le r  3 l I /76-2 /29180

3 /  L l76 -5 /31180
3 / r176 -5131 /80

6120180
t2 /20 l80
3 l20 l8 r
6 l20 l8 r

31 ,  L976 ,  t t

thereafter

12/8/80 Michael Waite, Chalrman
2124l8l  Michael l ' la i te,  Chalrman

2. I{arr lson Radlo Corp. was organLzed tn 1942. 0n August

merged lnto Walte Electronlcs, Inc. The transferee corporat ion

changed its name to Harrison Radio Corp.

3. Pet i t ioner ls engaged ln the sa1e of eLectronic communicat ion products'

on a wholesale and retal l  basis.  I ts customers include the ni l l tary and
t

government contractors, as well- as anateur radio operators. During the relevant

perl-od, the number of retalL locatlons petitioner malntained ln the greater New

York Clty metropol i tan area var ied from two to six.  I ts pr lncipal of f lces were

sltuated in Farmlngdale, New York.

4. (a) Pet i t loner was f i rst  informed of the Audit  DLvislonrs lntentton to

conduct an examination of its books and records on March 7, L979. The examinatLon

did not actual ly commence unt l l  Aprl l  15, 1980, however,  due to postponementg
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requested by petitLoner. At the time, petitloner rras teotganlzing lts oPerations

after sufferlng a substantLal investment l-oss and was ln the process of noving

its accounting personnel- and records to the Farningdale office.

(b) Petitioner was unable to produce conplete documents for the period

March l ,  1976 through August 31, 19763 specif lcal ly,  the general  ledger '  sal-es

journals, some entry sheets and worksheets relatLng to the federal corporation

lncome tax return lrere unavailable.

(c) Each of pet i t lonerts retai l  stores maintained cash register taPes

which they forwarded to the Farmingdale offlce on a weekly basis, in order for

the transact ions recorded thereon to be consol idated for sales tax purPoses.

The reglster tapes were coded to lndlcate, among other things, sales, chargee,

paynents on account and sal-es tax col lected. Pet i t ionerts personnel used these

various codes to prepare register reports and register take-off  sheets ( t 'RTOs").

(d) Underreported sales. The examiner reconciLed pet l t ionerts sales

per i ts general  ledger with sales per i ts federal  corporatLon lncome tax

returns. Over a three-year interval, sales as refLected in the general Ledger

exceeded sales reported on the federal  returns by $gO,956.83, a dl f ference of

less than one-tenth of one percent. He was unable to reconclle sales per the

general J.edger with sales reported for purposes of Articl-es 28 and 29: sales

as ref lected ln the general  ledger exceeded reported sales by $2,668,076.00.

Of the total  discrepancy, $990,996.00 represented taxable sales and were

assessed as such.

(e) The amount of sales tax petltioner remltted with its returns waa

not in agreement with the amounts shown in the sales tax payable account. The

source of the postings to the sales tax payable account !ilas the RTOs, and saLes
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per the general  ledger exceeded sales per the RTOs. In the audltorrs opinlon,

this differential tended to cast doubt on the accuracy of the RTOs.

(f)  Nontaxabl-e sales. Pet i t ionerts clalned nontaxable sales fel l  lnto

three categorles, industr ial  sales, internat ional sales and a port lon of l ts

retail sales. By random sampl-ing technLques, the examiner verlfied the nontaxable

nature of pet i t lonerrs lndustr ial  and internat ional sales. Wlth regard to

retail sales, the examlner decided to conduct test perlod analyses, in consul-

tat lon wLth pet i t ionerrs control ler,  for the fol- lowlng reasons:

t'Vendor had an Lnordinate number of retail salesr and since vendorts
methods and poLicles Ln regard to handllng retall sales remained
consistent over the years, a reasonable test was selected which would
be most expedlent,  accurate and representat lve.t t

The examlner advl-sed the controller that he could participate ln the selection

of the test per lods, but not that he could reject the employnent of test lng

procedures and lnsist on an iten-by-ltem audlt. As above-stated, records for

March 1, 1976 through August 31, L976 were nlssing; the exaniner dld not

attenpt to ascertain the aval labl l l ty of  regLster tapes, reglster reports and

RTOs for the remal,nder of the audit period. At the tine of the tests, petltloner

operated four retail stores, located ln Farmlngdale, Carle Pl-ace, Valley Stream

and New York Clty. The examlner analyzed the sales of each of the stores for a

two-day test period (Farmingdal-e, Carle PLace and New York Cl-ty, June 11 and

June 13; and Vall-ey Stream, June 12 and 13) r selecting the dates in consideratLon

of the availabillty of tapes, invoices and register reports. Ile transcribed

nontaxable sales dlrectly from the register tapes. He was unable, even with

the assistance of pet i t lonerts control ler,  to decipher some of the codes but

concluded that this lnabillty would not have a signlflcant lmpact on the

results of the tests.  Pet i t ioner dld not furnish i ts customers wlth sales

involces for sales total- l lng less than $10.00 but gave them lnstead a port lon
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of the cash register tape. Accordlng to the examLnerrs report' thls practlce

rendered it Lmpossible for hln to determlne whether such sales rrere taxable or

nontaxable. The tapes also displayed nontaxable sales rangLng from $1.00 to

$3.00 which petLt ioner was not able to substant iate to the examinerrs satLsfact lon.

Inasmuch as petltloner calculated taxable retall sales by capltallzlng the

sales tax collected, the examiner employed the same procedure. He capitallzed

sales tax to obtaln taxabl-e sales, then deducted taxable sales from gross sales

to arrlve at nontaxabl-e sales. As a resul-t of the test perlod procedures, the

examiner arrlved at a di6al-1-owance percentage of 39.14 whlch he applied to

clained nontaxable retail sal-es; his arithnetical steps are shown below.

Reta l l  sa les  per  genera l  ledger  9 / l /76-5 /31 /80
Less: sales for resal-e
Less: amount previously assessed
Less: reported taxable sales
Nontaxable retail sales
Disallowance percentage
DLsallowed nontaxable retail sales

$17 ,855 ,900
(565 ,000 )
(990,996)

(LO,26L ,44O)
$  6 ,038 ,464

.39L4
Fffi.eo

(g) Margln of error. The examlner calculated a nargln of error for

dlsallowed nontaxable saLes of .0825186 (disallowed nontaxable sales September L,

1976 through May 31, 1980 $2,363,454.80/reported nontaxable sales September 1,

1976 through May 31, 1980 $28,64L1469.00) and a margin of error for underreported

sales of .025473571 (varLance ln salese general ledger versus sales tax returns

Septenber 1, 1976 through May 31, 1980 $990,996/gross sales per sales tax

re turns  Septenber  1 ,  1976 th rough May 31 ,  1980 $38,9O2,909.00) .  The app l lca t lon

of such rates resul- ted in disal lowed nontaxable sales of $2,542,228.65 and

underreported nontaxabl-e sal-es of $1,073,089.78 for the ent lre perl-od under

review.

(h) Expense purchases. The examiner perused petitionerts expense

purchases to determine which accounts nlght embrace items subject to taxation,
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then tested these accounts for one-month

of purchases thereln properly taxable.

ACCOttNT

Malntenance and repatrs (72020)
Malntenance and repairs (73020)
Printed forms
Stat ionery
Dues and subscrlptlons
Catalog

periods to ascertaln the percentages

PERCENTAGE OF PURCHASES
SUBJECT TO TA)(

9 .00
15 .86
32.28
7  , 85

27.04
100 .00

Invoices for catalog purchases throughout the audit period were mlsslng. With

respect to the remainder of the above-mentioned purchases categoriesr Lnvolces

for the f i rst  two quarter ly per iods, March 1, 1976 through May 31, L976 and

June 1, 1976 through August 31, L976, were nissing; for the period Septenber 1,

1976 through May 31, 1980, approximately flve of one hundred lnvolces were

missing. Pr ior to June 1, L978, al l  pet i t ionerts expense purchases lrere

contained ln one account. According to the audit report, ttVendor dld have a

computer run on expenses; however, l-t would have taken weeks to perform the

tasks necessary to arrive at speclfic account amounts.'r The examiner therefore

compared pet i t ionerrs expense accounts for L979 to expenses reported on Lts

federal- return for such year, ascertalned the percentage of total expenses each

account represented, and nultiplied total- expense deductions l-Lsted on the 1977

and 1978 federal- returns by the percentages so determLned. The appropriate

assessment rate for each account (shown ln the table above) was applled,

result ing ln a use tax l - labl l - i ty of  $15,201.80 for the perLod June 1'  L976

through May 31, 1980. For the quarters when records were nissing, the examlner

projected pet l t ionerrs use tax l labl l l ty v la a margln of error.  He determined

the proportl-on whlch use tax due for the perLod June 1, 1976 through May 31,

1980 bore to gross sales for the same period and nuJ-tiplled gross sales for the
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quarter ended May 31, L976 by that percentage.

to ta l l -ed  $L5,797.26 .

Furniture and fixtures
LeasehoLd improvements
Machlnery and equipment
Delivery equtpment
Amount subJect to tax

Use tax due

expenses

$289 ,686 .40
337 ,300 .61
163 ,636 .33
3r ,249.58

$821 ,872 .92

$  57 ,531 .04

g ross  sa les  3 / I176 -813L /76  -  $4 ,765 .74
$3  , 222 ,704 Use tax

3  /  L /76 -8 l3 r176

below.

$233,467 .oo
16 ,364 .88
44 1603.23

$294 ,435 .  11

onIn sum, use tax

( i) Flxed assets. Peti t ionerfs f lxed asset purchases fel l  wi thln the

following categorles:

Buildlng lmprovements
Furnlture and flxtures
Leasehold improvements*
MachLnery and equl.pment
Delivery equipment

* Accounts for out-of-state l-ocations were not analyzed ot
assessed.

Some invoices were avallable regarding the leasehold lnprovements and the

furnlture and fixtures accounts; with regard to the remainlng accounts, Lnvoices

rrere unavallable. The examiner assessed the accounts ln the amounts displayed

below, by reason of tax belng owed or nissing documentation:

ACCOIJNT
AMOI]NT SUBJECT

TO TAX

AgaLn, due to the unavallabll-lty of lnformatlon respecting the first two

quarters under audit, the examlner enployed a projection to determlne use tax

upon f ixed asset purchases.

Use tax 9/1/76-5/31/80 $57,531.04
Gross  sa les  9 / I176 -5 /31 /80  $38 ,902 ,909  

^

(j) The resul-ts of the examination are su'nmarlzed

Sales tax on additional taxable sales and
dlsallowed nontaxable sales

Use tax on expense purchases
Use tax on f lxed assets



(k) On March 24, 1981, the audlt  adjustnent was augnented to lnclude

retal l -  sales per the general  ledger for l " larch 1, 1980 through May 31, 1980.

The amounts of sales and use tax assessed, therefore' were as foll-ows:

Sales tax on additional- taxabl-e sales and
dLsallowed nontaxable sales

Use tax on expense purchases
Use tax on f lxed assets

$256 ,471 .88
15 ,797  .26
62 ,296 .78

$334,  565.92

5. Subsequent to the issuance of the assessment, a pre-hearing conference

was held pursuant to the Rules of Practice and Procedure (20 NYCRR 601.4[b] and

[c]) .  By agreement of the part ies, the examiner conducted a second test of

clained nontaxable retail sal-es, utll izing records of transactions in June'

1978. The test revealed a dlsal lowance percentage of 10.9, as contrasted with

the percentage fot 1,979 of 2I .3.  (Sonet ine during the distr lct  of f ice conference

or the Tax Appeals Bureau conference, the original disallowance percentage of

39.14 percent was redueed to 21.3 percent.)  Glven the var iance between the two

percentages, the examiner and pet l t ionerrs control ler considered, but declded

not to conduct, further testing. The examLner applied the average of the two

percentages, L6.23, agaLnst elaimed nontaxabl-e sales for the audit perlod, wlth

the result that thls aspect of the assessment, sales tax upon disall-owed

nontaxable sal-es, was reduced frou $180r351.03 to $841209.64. At the conference,

petitioner also presented a properly completed exemption certificate which

further served to decrease the sal-es tax on dlsallowed nontaxable sal-es to

$761857.57. Certaln adJustments were made to underreported taxabl-e sales'

based on a reconcillation of retail sales per petitionerrs general l-edger wlth

sal-es reported on pet i t lonerrs sales and use tax returns. Thls port ion of the

assessment, sales tax on addltlonal taxable sales, lras accordingLy reduced to

$1r768.63. The use tax assessed on pet i t loner 's f ixed asset purchases was
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reduced f rom $11,339.06  to  $8 ,676.L7 ,  to  e l im lna te  the  tax  upon l -easeho ld

improvements. Petitloner by lts authorlzed representative agreed to the use

tax on f lxed assets as so adJusted. Final ly,  the use tax on expenaes for

catalogs was decreased from $11,326.00 to $I,732.98. The examlner had or lginal ly

disallowed and assessed all such expenses. He recalculated thls portlon of the

assessment, conslderlng a certaln percentage of cataLogs to have been shlpped

outside New York. Such percentage was deternined from a purchase lnvolce

furnlshed by petitloner and a survey llstlng amateur operators throughout the

United States by the state in whlch they resLded.

6. Petitloner maintalns that certain sales whlch occurred withln the test

period should not have been subjected to saLes tax by the examiner and thus

shoul-d not have entered lnto the computation of the disallowance percentage.

These sal-es lrere: (a) the sale on June 13, 1979 of communlcation equlPment to

Ecuatoriana Alrlines ("Ecuatorianar'); (b) a sale to Angela Nocera, an employee

of pett t ioner;  (c) a lay-away sale; and (d) sales of per iodicals.

7. On June 13, L979, at the Madlson Avenue, New York Clty retal l -  store,

petltioner sold an alr-to-ground conmunLcations systen to EcuatorLana for the

alr l ine's use at i ts commerclal  facl l l t ies in Quito,  Ecuador.  The sales

involce, ln the amount of.  $454.15, l lsted the aLrl lners address as Robl-es 840 y

Anazonas, QuLto. Del-lvery of the equipment and palment therefor took place at

Ecuatorlanars terminal at the John F. Kennedy International Airport ln New York

Cl ty .

8. I t  was and is pet l t lonerts pol icy to discourage sales to employees,

but whenever such a sale ls transactedr the appropriate sales tax i8 charged

and col lected. 0n June 14, L978, Angela Nocera, an execut ive secretatyt

purchased nerchandise ln the amount of $124.00 at the Farnlngdale retaLL store.
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Due to a mistake on the part of the sal-es cl-erk, sales tax was ,roa 
"n"tred 

on

this sale. The examlnerrs analysis dlsclosed no other instance where tax was

not coll-ected upon an employee sale.

9. In general ,  pet l t loner requires a substant ial  deposl. t  in order for

equlpment to be set aslde for a particular customer. On June 13, L979' at the

Carle Pl-ace retai l  store, a customer tendered a check for $11091.40 as a

deposit on merchandise. The deposlt was rung up on the cash reglster and no

sal-es tax was charged. The custoner returned later the same day, paid the

remainlng $200.00 in cash and purchased an addlt ional i tem for $10.00. The

customer was charged and pald sales tax ln the sum of $70.70 on the total sale.

10. Eaeh year, petltioner purchased several hundred thousand dollars worth

of magazLnes, lncluding QST, IIan Radlo and l{am Radlo Horlzons. The selllng

prices ranged fron $1.25 to $3.00. Upon the sale of a magazine to a eustomer'

the amount lras rung up on the cash regtster and designated on the tape by the

l-etter |tMrr. As above-described, since the sale was in an amount less than

$10.00, the customer was not furnlshed wLth an invoice, but a segment of the

reglster tape. In the test per lod analyses, the exaniner considered magazine

sales total l - ing $53.45 as taxable, f inding pet i t lonerts documentat ion lnsuff lc ient

to substantiate the nontaxable nature of the sales. Petltloner lntroduced at

the hearing an analysls of lts magazLne purchases for the period October, 1978

through Apri l ,  1979, conpi led by i ts independent cert l f ied pubJ-ic accountant.

11. Pet i t loner chal lenges the val- ldi ty of the consents extendLng the

period of llnitations on assessment and the oral agreement to test perLod

procedures. l \ lo of the consents were executed by Mart in A. Hl l - ls,  pet i t lonerrs

control ler;  pet l t ioner asserts that Mr. HlLls was not a corporate off icer,  nor

dld he possess a por{rer of attorney authortzlng hin to so act on behalf of the
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corporat ion. Pet i t ioner also asserts that the control- l -er acted t"yooa t f"

scope of authori ty ln oral ly agreeing to the use of test per lod methods.

L2. Mart in A. H11-1s signed pet i t ionerfs federal  corporat ion lncome tax

return and New York franchLse tax report for the fiscal year ended May 31, L978

on February 26, 1979, stat ing his t i t le as "vlce presldent-control ler.r l

CONCLUSIONS OF LAW

A. That Tax Law section 1147(c) provides that where a taxpayer consenta

in writing to the extension of the period of l-initations for assessment before

the expiration of such period, any additional- tax found to be due may be

assessed wl.thin the extended period. "The perlod so extended may be further

extended by subsequent consents ln writing made before the expiration of the

extended perlod." ( ! ! . )  In the matter at hand, pet i t ioner delegated l ts

controller to assist with and partlclpate ln the examination conducted. Thus,

wlthin the apparent scope of hls duties, he executed consents extendlng the

period of llnltations on assessment. Under such cl-rcumstances, the Audit

Divis ion just i f lably presumed that he was so authorLzed to act.  (See 15 N.Y.

Jur.2d Buslness Rel-at ionships $912 [1981].)  Pet l tLoner may not now disavow

particul-ar actions undertaken by the controller in the course of the audlt.

The consents are accordlngly validr and the assessment issued ln a tinely

fashlon.

B. That pet i t ionerts content ion that the Audit  Divls ion fai led to ascertaln

the inadequacy of its record keeping prior to enpl-oying test perlod procedures

ls simply unsupported by the record. For the period March l, 1976 through

August 31, L976, records riTere essentlally unavaiLabLe; the examiner was unable

to reconci le sales per pet i t ioner 's general-  ledger hr i th sales reported for

purposes of Articl-es 28 and, 29; he was also unable to reconcil-e sales tax
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renltted by petitioner with the sal-es tax payable account (the source of the

latter being the RTOs); and accordlng to pet i t lonerts buslness pract lces, sales

invoices were not naintained for sales under $10.00. Given these def lc iencies

ln pet l t lonerts record keeplng, the Audit  Divis lon was warranted ln l ts resort

to external i.ndices and had no obLigatlon to seek petltl"onerts approval for

such aud i t  ne thodo logy  (sec t lon  1138[a ] l l l ) .

C. That petitl.oner has satisfactorily shown by documentary and testimonial

evidence that the following sales wlthln the test perlod were lncorrectly

disallowed by the examlner and should thus be excLuded from the computatl.on of

the dlsal- lowance percentage: the sale to Angela Nocera, one of pet l t l -onerrs

employees; the lay-away sale; and saLes of magazines. The sale to Ecuatorlana

Airllnes, on the other hand, is properly includlbl-e in the te6t; the point of

dellvery of the merchandise, John F. Kennedy International Airport, determlnes

the  lnc ldenr  o f  rhe  rax  (20  NYCRR 525.2 ta l t3 l ) .

D. That the petitLon of Earrlson Radlo Corp. ls granted to the extent

indi.cated in Concl-uslon of Law "C"; the assessment lssued oa l{ay 27, 1981 ls to

be reduced in accordance therewith and also to take account of the adjustments

which were made at the pre-hearl-ng conference; and except as so nodified, the

assessment is ln al l  other respects sustalned.

DATED: Albany, New York STATE TAX COM},ISSION

JAN I I ig86
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