
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

Greenville Pharmacy, Inc.
and WiLllam Quackenbush, Presldent

for Redetermlnation of a Deflciency or Revision
of a Determlnation or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law
for  the  Per lod  6 lL l79-LL130182.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of AJ-bany :

Davld Parchuck/Janet M. Snay, belng duJ-y sworn, deposes and says that
he/she is an employee of the State Tax Conmisslon, that he/she Ls over 18 years
of age, and that on the 17th day of June, 1986, he/she served the within not lce
of Decislon by certlfied mall upon Greenville Pharmacy, Inc., and Wil-llan

Quackenbush, President the petitloner ln the wlthin proceeding, b]t enclosLng a
true copy thereof in a securely seaLed postpaid wrapper addressed as follows:

GreenvllLe Pharmacy, Inc.
and Willlam Quackenbush, Prestdent
Rt.  32, Country PLaza
Greenvi l le,  NY f2083

and by deposltlng same enclosed ln a postpald properly addressed wrapper ln a
post office under the exclusive care and custody of the United States Postal
Servlce wlthln the State of New York.

That deponent further says that the sald addressee is the Petltloner
hereln and that the address set forth on sald wrapper ls the last knowr addrese
of the pet l t loner.

Sworn to before me this
17 th  day  o f  June,  1986.

ter oatto
Law sect ion L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Greenvil-l-e Pharmacl, Inc.
and William Quackenbush, Presldent

for Redetermination of a Deflclency or Revlslon
of a DetermlnatLon or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law
for  the  Per lod  6 /L179- IL130182.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany i

David Parchuck/Janet M. Snay, beLng duly sworn, deposes and saye that
he/she is an enployee of the State Tax CommLssl.on, that he/ehe ls over 18 yearg
of age, and that on the 17th day of June, 1986, he served the wtthln notlce of
DecLsLon by certifled nall- upon Thomas I{. Lewls, the representatlve of the
petitloner tn the wLthl-n proceedlng, by enclosing a true copy thereof ln a
securel-y seal-ed postpaid nrapper addressed as follows:

Thomas !J. Lewls
Greenvllle, NY 12083

and by depositing same enclosed in a postpald properl-y addressed wrapper in a
post office under the excluslve care and custody of the Unlted States Posta1
Service wlthln the State of New York.

That deponent further says that the sald addressee is the representatlve
of the petLtloner herein and that the address set forth on sald wraPPer ls the
last known address of the representatlve of the petitLoner.

before me this
o f  June,  1985.

Sworn to
17th day

ster oat
Law section



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ I  Y O g , K  L 2 2 2 7

June 17 ,  1986

Greenvllle Pharmacy, Inc.
and Wllllan Quackenbush, PresLdent
Rt.  32, Countty PLaza
Greenvi l le,  NY LZA83

Gentlemen:

Please take notlce of the Declsion of the State Tax Connl"ssion enclosed
herewlth.

You have now exhausted your rlght of revlew at the admlnlstratlve leveL.
Pursuant to section(s) ll38 of the Tax Law, a proceeding Ln court to revlelt an
adverse decision by the State Tax ComLgsion nay be instituted only under
ArtLcle 78 of the Clvll Practlce Law and Rules, and must be coumenced ln the
Supreme Court of the State of New Yorkr Albany Countyr wLthln 4 months fron the
date of thLs not lce.

Inqulries concernlng the computatLon of tax due or refund allowed Ln aceordance
wlth thls declsLon nay be addressed to:

NYS Dept. Taxation aod Finance
Audlt Evaluatlon Bureau
Assessment Revlew Unit
Bul ldlng #9, State Campus
Al-bany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: TaxLng Bureaurs Representatlve

Petitloner I s Representatlve :
Thomas Id. Lewls

Greenvl lLe, NY 12083



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion

o f

GREENVILLE PHARMACY, INC.
and trIil l-lam Quackenbush, President

for RevLslon of a Determinatlon or for Refund
of Sales and Use Taxes under ArticLes 28 and 29
of the Tax Law for the Perlod June I, L979
through November 30, L982.

DECISION

Petitioners, Greenvll-Le Pharnacyr Inc. and W1llian Quackenbush' Prestdent'

The Country Plaza, Route 32, GreenvlLle, New York 12083, f l led a pet l . t lon for

revision of a deterninatlon or for refund of sales and use taxea under Articles

28 and 29 of the Tax Law for the period June 1, 1979 through Novernber 30, L982

(Fl1e Nos. 48713 and 48714).

A hearlng was held before Brian L. Friednan, Ilearlng Offlcer, at the

offlces of the State Tax Commlssion, Bulldlng lf9, fr. A. Ilarriman Campus'

A lbany ,  New York ,  on  November  20 ,1985 a t  1 :15  P.M. ,  w i th  aL l -  b r le fs  to  be

eubnlt ted by February L2, 1986. Pet i t loners appeated by Thonas W. Lewls, Eeq.

The Audlt  Divls ion appeared by John P. Dugan, Esq. (Thonas Sacca, Eeq.,  of

counsel) .

ISSUES

I. Whether the Audit  Divis ionts use of a representat l .ve test per lod audlt

method as a basis for deternLnlng taxable sales was proper.

I I .  Wtrether the addlt lonal sales tax assessed as the result  of  such an

audit  accurately ref lects the taxes due.
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FINDINGS OF FACT

1. Pet l t loner,  Greenvl l -Le Pharnacy, Inc. ( t tGreenvi l let t) ,  operated a

drugstore selllng a ful-l Llne of health and beauty alde, cards and glft rrpap

and other sundries, as wel l  as prescr ipt lon drugs.

2. I{llLlarn T. Quackenbush, as President of Greenvlll-e' executed two

consents extendlng the period of t-imltation for assessment of sales and use

taxes for the perlod December 1, 1979 through February 29, 1980 to December 20,

1983 and for the period l larch 1, 1980 through l lay 31, 1980 to December 20'

1 9 8 3 .

3. On Novembet 4, 1983, as the result  of  an audlt ,  the Audit  DlvLslon

lssued a NotLce of Determination and Demand for Paynent of Sales and Use Taxeg

Due agalnst Greenvtlle coverlng the perlod June I , LgTgL through November 30,

1982 for taxes due of $10,039.52 plus lnterest.  On the same date, a sinl lar

notice was lssued against hlll l-lam T. Quackenbush, a6 an officer of Greenvll-l-e,

covering the same perlods but assertLng taxes due of $10r025.52 plus Lnterest.

A use tax of $14.00 was asserted agaLnst Greenvil-le, but not agalnst Mr. Quackenbush

as o f f l cer .

4. Greenvl lLe f l led a tax return for the perlod September 1, 1981 through

November 30, 1981 taking a credlt  of  $3r963.33 on reported sales and use taxes

due of $7,580.23. At hearingr the Audlt  DLvision conceded that Greenvl lLe was

ent i t led to a credit  of  $3r318.95. The overpa)rment resulted from Greenvl l lers

practlce of erroneously Lncludlng sales tax collected Ln the eategory of

Although the audlt period incLuded sales tax quarters ended August 31'
1979 and November 30, 1979, these quarters rrere outsl.de the statute of
llnitation. The notices assess tax only for those quarters wlthln the
s ta tu te .
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reported taxable sales and services durlng the perl.od June 1, L979 through

M a y  3 1 ,  1 9 8 1 .

5. On audit, GreenvlLlets books and records were deemed to be ln good

condition and adequate for the purpose of conductlng a detaiLed audlt requlrlng

the actual- examination and inspection of all sales or purchase involces or

other records of the audlt perlod. After being so informed, Mr. Quackenbushr

as President of Greenvllle, executed an Audlt Method Election form, agreetng to
t

the utllizatlon of a representative test perlod audit method to determlne any

sales or use tax l labi l l ty.  The partLes agreed that a detai led f ixed asset

acquisitlons audit would be performed separately.

6. From Greenvll-lers disbursement journals, the auditor calculated total

gross purchases for the test per lod of $7551332.00. From thls f tgure, she

subtracted $10r020.00 whlch represents an lnventory bulld-up of unsold purchaees

per Greenvlllefs records. The auditor analyzed purchase lnvoicee for a one

year period fron October 1, 1980 through September 30, 1981. Involces were not

avallabLe for this perlod from the McKesson Drug Corporatlon ("McKesson'f),

Greenvillers major suppller of heal-th and beauty aids; consequently, McKesson

lnvolces for the prlor year were used. A1-L purchases were dlvtded lnto the

fol lowing categorles: prescr ipt lons, drugs, sundry, cards, candy, PaPers'

magazLnes and tobacco. Using totals from each category, the audltor determined

that taxable purchases amounted to 46.L3 percent of al- l -  sales or $343'8L2.00.

The auditor next calculated a markup of 49.48 percent by dlvlding taxable

purchases into total taxable sales. The latter figure was also derlved from an

analysis of purchase lnvolees. Appllcatlon of the markup flgure to taxable

purchases resul- ted in gross audited taxable sales of $513r930.00. After

deducting .5 percent from this flgure to allow for plJ.ferage' the audltor next
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calcul-ated unreported (addlt lonal)  taxable sal-es of $28,828.00 by subtract ing

repor ted  taxab le  sa les  ($+42,532.00)  f rom net  aud i ted  taxab le  sa les  ($St t ,360.00) .

Flnally, the audltor calcuLated an error rate of 5.97 percent by divtdlng

reported taxable sales lnto addftlonal- taxable sales. Taxable sales reported

by petitloner for each quarterl-y perlod under conslderation were lncreased by

thls error rate. Taxable sales as so increased Less taxable sal-es reported

resulted ln audited (unreported) taxable sales on which sales tax of $101025.52

was due. The Audl.t DlvlsLon aLso assessed a use tax of $14.00 agaLnst GreenvlLle

for flxed asset acqulsltLons, which amount is not ln dispute.

7, Greenvllle provlded the Audit Dlvlslon wLth sales tax returne and

related worksheets, Federal- and State income tax returns, deprecLatlon scheduleet

cash recel.pts Journals, check dLsbursements Journal- and purchase lnvolces.

Greenvlllers purchase records and reported gross sales were in substantlal

agreement wlth federal tax returns flled durlng the audlt perlod. Thoee

returns showed an average markup on al-l- goods sold of 39 percent.

8. GreenvilLe naintained cash reglster tapes; however' they were not

utlllzed in the audlt. The tapes showed each lndlvldual sale. Cashlere were

responsibl-e for segregatlng taxable and non-taxable ltems and charglng the

appl-lcable eales tax. At the end of each day, each reglster generated a report

of total  sales, prescr ipt lon sales, drug saLes, sundry l tems, cards'  candy,

nerrspapers, magazines, taxabl-e sales, non-taxable sales, sales tax charged,

paynents and deposlts. This informatlon rras transferred to l-edger sheets whlch

were used to cal-culate sales taxes due.

9, Greenvllle purchased the bulk of Lts health and beauty alds and many

sundries fron McKesson which sponsored two advertislng programs to asslst lts

retailers ln attracting business. The rrGreat Value" program conslsted of a
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nonthly sale of approxlnatel-y 40 health and beauty ltems. To advertl.se the

sale, McKesson provLded Greenvll-l-e wlth a four-page advertlslng flyer whlch

could be lnserted ln local- newspapers or stuffed lnto a shopplng bag. A11 of

llcKessonrs customers participated Ln the trGreat Val,uerr program. The trValue-Rl-tert

program offered eleven sales a year only to partlcipatlng Value-Rlte lndependent

pharmacles. Through this program, McKesson uade avallable health and beauty

alds and other products, such as foodstuffs, to whlch an independent retaller

would not normally have access. McKesson provLded Greenvllle wlth el.ght to.

twelve pages of fuJ-J--page newspaper copy to advertise the sale of approxl.nately

170 itens. The markup used in both programs rras 10 percent. McKeseon had fuL1

responslblllty for setting up these programs, selecting the eale ltems and the

prices at which they were offered and suppl-ying advertlslng flyers and ad coPy.

The programs nere deslgned to enabLe independent pharmaci.es to comPete rrlth

l-arge discount chaln stores by gtvlng the publlc the lmpresslon that the

lndependent stores could offer bargalns conparable to the larger chalns.

Greenvlll-e conducted lts om sales ln addltlon to the McKesson programs. Slx

times per year, Greenvlll-e heLd sldewalk sales ln conJunction wi.th other atorea

ln the shoppl.ng mall where lt was located. After each maJor hollday (Christmas,

Valent lnets Day, Easter,  HaLloweenr €tc.) ,  GreenvlLle hel-d a one-haLf Prlce

sale on Hallnark cards, gift nrap, decoratlons and associated holtday items.

In addition to these najor saLes, Greenvllle maintalned a constant bargaln

tabl-e for I tend capsrt t  1.e.,  damaged, dl .scont lnued and slow-movlng Ltems. t

10. The markup test conducted by the Audit DlvLsLon utLllzed some sale 
r

prlces; however, the test dl.d not consider a sufflclent number of sale ltems'

did not recognize aLL sales programs and dld not give sufflclent welght to the

volume of items sol-d ln these saLe programs. The health and beauty alds llsted
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in the Value-Rlte advertlslng flyers lrere purchased from McKesson' whlle other

sundrles nere purchased from Value-RLte (a company owned by McKesson). If an

ltem sold to Greenville by McKesson was Lncluded in a Value-Rite pronotionr a

ttV" appeared next to the ltem on the McKesgon invoice. The retall- price sholsn

on the lnvoice represented the everyday Greenvllle price. The sale prlce could

only be determlned through reference to a ttValue-Riterr advertising flyer. The

audltor gave no conslderatlon to thls practice. She dtd utillze the sale

prlce, as shown in the correoponding advertLsLng flyers whenever an Ltem

appeared on a McKesson involce with an ampersand next to the retall prlce.

fact, the ampersand denoted that the price shown was a ttdefault prlcertt a

retail price calculated by McKessonrs computer based on an agreed upon etandard

markup. The |tdefault prlcett was used lf nelther a manufacturerte euggested

prlce nor a pre-selected Greenvl l te pr lce (also cal led a | tunique retal l rr)  wae

aval lable.

11. Greenvll-1e offered discounts of twenty percent to aLl employees on all

taxable items. The head of each department was al-I-owed to purchase lteme ln

her or hls department at cost. Clergymen, dentlsts and medlcal doctors working

in the Greenvllle area were al-lowed to purchase items at the average whoJ-eeale

prlce. The narkup test did not ref l -ect these pract ices.

CONCLUSIONS OT LAW

A. That the petLt ioners cannot obJect to the Audit  DLvlslonts use of a

representatlve test perlod and percentage markup audit slnce they voluntarlly

elected to have this nethod used. Furthermore, the cash reglster tapes malntal.ned

by petltioners and the general- l-edger prepared from the tapes were useless for

verifying taxable sales reported because it could not be deternined from theee

sources if saLes tax was charged on all- taxable ltems. Under such clrcumstanceet

In
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the alternative was to determine taxable sales from external lndices such as

purchases in accordance wlth sect ion 1138(a) of the Tax Law (Matter of Ll .cata v.

B. That when books and records are insuff icLent,  test per iod and percentage

narkup audits are permissible (Matter of Chartqir, I:rc. v. State Tax Comn., 55

A.D.zd 44).  The audlt  proeedures described ln Flnding of Fact "6t '  are general l -y

accepted procedures established by the Audl-t DLvLslon to determine the accuracy

of books and records. These procedures disclosed signl f lcant underreport lng of

taxabLe sales further establ-lshing the unreliabillty of Greenvlllers books and

records (Matter of  Korba v. New York State Tax Cornn.,  84 A.D.2d 655).

C. That the markup test performed by the Audlt Division did not gLve

adequate conslderation to the sal-e programs and discount programs conducted by

Greenvl.lle. Accordingly, the markup on taxable Ltens is reduced to 45 percent.

Moreover,  the tax assessed 1s reduced by $3n318.95 to ref lect an overpayoent of

taxes as described in Finding of Fact rr4fr .  In al- l -  other respects, the pet l t loners

have failed to show that the method of audit or the amount of tax assessed was

erroneous (Matt,er of 9urface Line Operators Fraternel Organizatlon v. Tullyr

8 5  A . D . 2 d  8 5 8 ) .
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D. That the petltlon of Greenville Pharnacy, Inc. and I'Il l l iaur T.

as President, Ls granted to the extent indlcated in Conclusion of Law

Audit Divislon ls dlrected to nodify the notices of determination and

for paynent of sales and use taxes due issued November L4, 1983; and,

so granted, the petLt lon is ln al l  other respects denled.

DATED: Albany, New York STATE TA)( COMMISSION

JUN 1? 1e80

Quackenbush,

i lcr .  the

demande

except as
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