
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petitlon
o f

Greene & Kellogg, Inc.

for Redetermlnation of a Deflclency or Revlslon
of a Deternlnatlon or Refund of Salee & Use Tax
under Artlcle(s) 28 e 29 of the Tax Law
for  the  Per iod  LL /30 /78-813t /82 .

Greene & Kel logg, Inc.
290 Creekside Dr.
Tonawanda, NY 14150

and by deposltlng same enclosed
post offlce under the exclusive
Servl.ce.withLn the State of New

That deponent further says
herein and that the address set
of the pet l t loner.

AFFIDAVIT OF }'AILING

ln a postpaid properl-y addreseed wrapper ln a
care aad custody of the Ualted States Pogtal
York.

that the eald addressee ls the patltLoner
forth on eald lrrapper l.s the laet kaown addrcea

State of New York :
a s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly eworn, deposea aod eaye that
he/she ls an enpLoyee of the State Tax Comlselon, that he/she le ovcr 18 ycars
of age, aod that on the 21st day of AprLl, 1.986, he/she served the wlthLo ootl.ce of
declsLon by certlfled naLl upon Greene & Kellogg, Inc. the petltloner ln the wLthln
proceedl-ng, by enclostng a true eopy chereof ln a securel-y sealed postpald utapper
addressed aa follows:

before me thl"s
o f  Apr t l ,  1986.

to adnldlster
Tax Law sect



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Greene & Kel1ogg, Inc.

for Redetermlnatlon of a DefLciency or Revlslon
of a Determlnation or Refund of Salee & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law
for  the  Per l "od  LL /30178-8 /3 I182.

AFFIDAVIT OF MAILING

Stace of New York :
a s .  :

County of ALbany :

David Parchuck/Janet M. Snay, belng duLy sworn, deposes and eaye that
he/she ts an enployee of the State Tax Conmisslon, that he/ehe ls over 18 yearg
of age, and that on the 21st day of Aprtl, 1986, he gerved the wl.thlo
notlce of declelon by certtfled matl upon Paul R. Comeau, the repreaentattve of
Ehe petltloner ln the wlthtn proceedlng, bI enclosing a true copy thereof Lo a
securely sealed postpal.d wrapper addressed as follows:

PauL R. Comeau
Ilodgson, RusB, Andrews, Woods & Goodyear
1 8 0 0 O n e M & T P I a z a
Buffalo, NY 14203

and by deposltlng same enclosed l"n a poecpald properly addregsed wrapper 1o e
post offLce under the excluelve care and custody of the Uulted Statee Poetal
Servlce withln the State of New York.

That deponent further eays that the saLd addressee Ls the representatlve
of the petltloner herein and that the address set forth on eald wrapper le tbe
l-ast knonn address of the representatlve of the petltioner.

Sworn to before me thls
21s t  day  o f  Apr l l ,  1986.

zed to adnLnl
t to Tax Law s

oathe
on 174



S T A T E  O F  N E W  Y O R K
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A L B A N Y ,  N E I {  Y O R K  L 2 2 2 7

Apr l l  21,  1986

Greene & Kel logg, Inc.
290 Cteekslde Dr.
Tonawanda, NY 14150

Gentlemen:

Please take notice of the declsl"on of the State Tax Comlealon enclosed
herewlth.

You have now exhausted your rlght of revlew at the admlnlstrative leveL.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceediog in court to revlew an
adverse declsl"on by the State Tax Coomlselon may be instituted only under
Arttcle 78 of the Civll Practice Law and Rules, and must be comnenced l.n the
Supreme Court of the State of New York, Albany County, nlthln 4 nonths fron the
date of thLs not lce.

Inqulrles concerning the computation of tax due or refund allowed la accordance
wlth thls decl"slon uay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Agsessment Revtew Unlt
Bulldlng #9, State Campue
Albany, New York L2227
Phone # (518) 457-2086

Very truLy youre'

STATE TAX COMMISSION

cc: Taxlng Bureaufs RepreeentatLve

Petltloner r s RepresentatLve :
Paul R. Comeau
Hodgson, Russ, fuidrews, trIoods & Goodyear
1 8 0 0 O n e M & T P L a z a
Buffalo, NY 14203



STATE OF NEVJ YORK

STATE TAX COMMISSION

In the Matter of the Petitlon

o f

GREENE & KELLOGG, INC.

for Revlsion of a Determlnatl.on or for Refund
of Sales and Use Taxes under ArtLcles 28 and 29
of the Tax Law for the Perlods Ended November 30r
1978 through August 31, L982.

DECISION

Petitioner, Greene & Kellogg, Inc., 290 Creckside Drive, Tonawanda' New

York 14150, flled a petltlon for revislon of a determlnatlon or for refund of

sales and use taxes under Articl-es 28 and 29 of the Tax Law for the perl.ods

ended November 30r 1978 through August 31'  1982 (Fl le No. 43281.).

A hearlng was hel-d before James J. Morrls, Jr., HearLng OffLcer, et the

off lces of the State Tax Commlssion, State 0ff ice Bui ldlng'  65 Court  St,reet,

Buffalo,  New York, on March 12, 1985 at 1:15 P.M., with alL br lefs recelved by

JuLy 22, 1985. Petitloner appeared by llodgson, Russ, Andrews, Woods & Goodyear'

Esqs. (Paul R. Comeau, Esq. and Mark S. Klein, Esq.r of  counsel) .  The Audlt

Divlslon appeared by John P, Dugan, Esq. (Deborah J. Dnyer, Esq.r of couneel).

ISSUE

petl.tionerrs purchases of supplles and equlpment

retall for use Ln performlng nedical or slnllar

or are exempt as sales for resale.

$Ihether

purchases at

compensatlon

are taxable ae

servlces for

FINDINGS OF FACT

1. On Decenber 14, 1982, the Audlt Dlvl.slon lssued to petitl.oo€lr Greene &

Kellogg, Inc. r a Notice of Deternlnation and Dbu,and for Payment of Sales aad Uee

Taxes Due for the perLods ended November 30, 1978 through November 30, 198f
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asserting tax due of $47 r3O6.2L, together wLth lnterest accrued to the date of

the notlce. Petltloner had executed consents authorlzlng determlnatlon of the

tax pr ior to the date of the not lce.

2. On December 14, L982, the Audit Dlvleion tseued to petl.tloner a Notlce

of Deternlnation and Demand for Paynent of SaLes and Use Taxes Due for the

perlods ended February 28, 1992 through Auguet 31' 1982 aeeertlng tax due of

$10,389.20, together wLth lnterest accrued to the date of the not lce.

3. PetLtloner tlnely proteoted both notlcee of determination dated

December 14, 1982.

4. Of the $57,695.41 ln total  tax aaaerted due ln the two not lces of

determlnat ion, the petLt ionere prLor to the hearlngr agreed to $121263.18 of

sald amount leavlng ln lssue for determLnatlon at the hearlng $451432.23 ln tax

exclusive of lnterest.

5. Petitioner is generally engaged in: the nanufacture of and the eale

and rental of nedLcal equLpment; the sale of medical- suppllee; and the provlslon

of resplratory therapy servlces.

6. The taxes at Lssue (see Flndlng of Fact tt4tt) concern suppllee and

equiprnent used by petLtloner in perfornlng reeplratory therapy servlces Pursuant

to lts contracts wlth varlous hospltals.

7. There ls asserted $25,996.79 tn tax due ln respect of suppl les and

$19,435.44 ln tax due ln respect of equLpment.

8. The audlt ln reepect of eupplles lras perfor:med uslng petitlonerrs

nonthly Journal entrles by quarter for each hospltal. An eetinate ltas nade for

the period (Septenber, 1978 through December, 1978) for whlch euch totale were

not avall-able uslng the next four consecutive months. The figures were adJusted

to elininate trequipment repalr laborrr charged to the I'hospital supplleer
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account. Examlnatl.on of dally charge sheets for rrhospltal suppltee" lndlcated

that a slgnl"ficant portlon of the "suppJ-Leerr billed by petitloner represented

oxygen whlch the auditor determlned to be a non-taxabLe charge. A test of

datly charge sheete for St. Lukere lloapltal for the quarter ended Auguet 31r

1981 was performed and revealed that 40.367 percent of the charges to the

'rhospltal eupplLes'r account for such perlod were for oxygen. Addltlonal tax

due on rrhospltal- suppllesil for the entire audlt period lras therefore reduced by

such percentage.

9. The audl,t l"n respect of equl"pment was perforned uelng petitlooertg

quarterly total-e of equtpnent transferred to lndlvtdual hoepltaLe deternined

from flxed aseet inventory sheets and monthly jouroal encrles of equlpnent

transferg.

10, The audlt was performed uslng petltlonerts books and recorde. The

audtEor dld not vLsit any of the hospltal-s to vlew the operatlon of petitl.oJ.'"

provl"sion of respiratory servLces.

11. WLth respect to the provisLon of respLratory therapy servlcee' petl-

tLonerrs contracts nlth the hoepltale generally provlded that petltloner agreed

to rrestabll"sh and operate the Inhalatlon Therapy Department to the ITOSPITALT'.

L2. Pet l t ionerrs act iv i t ies nere the subJecu of a prevlous audit  by the

New York State Department of Taxatlon and Flnancers Audl.t Dlvlslon. Ae a

result of sal"d auditr petltloner amended lte agreemeots with the varloug

hospl"taLs. Said agreements, as amended, provlded:

t t

2. The Hospltal agrees to lease from the Company all equlpment
(other than that llsted ln paragraph 5 below) requlred by the Conpany
to furnish therapy servlces hereunder and the Conpany ehall nalataLn
all- such equl.pment ln good operatl"ng condLtlon. The a,mount and type
of addltlonal equlpment to be leased fron and nalntalned ln good
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operatlng condltion by the Conpany ehall be at the dl.scretlon of the
Hospitalrs medlcal- and aduinlstratlve staff.

3. During the duratlon of thls agreement, the Hospltal wl1l
purchase from the Company all oxygen tent canopies, masks' catheters
and other disposabl-e respiratory therapy acceesorlee requlred.

C. Fee

The HOSPITAL agrees to obtaln lts requlrements for Lnhalation
therapy only through the COUPAI'IY, and agrees to pay to the COMPAN'Y ae
compensation for the provislon of such eervlce as foll-ows: [8
percentage (407 ln one contract,  502 ln another,  etc.) l  of  the groaa
charges for the above servlce, such fee to be allocated 202 for the
leaelng, repaLr and malntenance of equipment, L0fl f,or the purchaae of
dlsposable supplles and 7OZ for the furnlshlng of servLcee hereunder.tl

Said paragraph C, ln general-, further provlded that such charges were the

current rates for such charges or higher, and that such chargee ltere not to be

reduced by the hospital- wLthout the consent of petltioner. Sald agreementa

likewlse generally provlded that:

a) the services to be provLded by petitlonerte euployees would be in

compllance with the Hospltal Code of the State of New York and the hoepLtalre

partLcular standards;

b) pet i t ioner bore al l -  payrol- l  costs,  benef l . ts,  etc.  wlth resPect to

i ts enployees;

c) pet i t ionerfs employeesr professlonal conduct was subJect to the

hospLtal ts approval;  and

d) petitioner nas to maf.ntain certaLn ltabtlity ineurance coverage

wlth respect to l ts act lv l t l .es.

13. Petltionerrs lnvolces to the hospitals for its chargee for provldlng

therapy servlces to the hospltaLs bore the following notatlon:

"ThLs lnvolce includee a 707 charge for Technlclan Service purchased
by you, a 207" charge for equlpment rented by you, and a I07 charge
for dlsposable supplLes sold to you durlng the current nonth.ff
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L4. In eome hospltals, petitLoner provlded resplratory therapy service

twenty-four hours a day, seven days a week (e.g. St. Lukers Memorlal) and ln

others lt provLded sald services part-time (e.g. St. Francls llospltal - eervlcee

of  a  therap is t  p rov lded by  pe t t t ioner  f rom 8 :10  A,M.  to  5 :00  P.M. )

15. The all-ocatl.on of petltionerts charges, 70 percent for technlclan

servlces, 20 percent for equlpnent rental and 10 percent for supplles' was

determined by petltLoner based upon petltlonerts "internal proflt and lose

statementrr .

16. The resplratory theraplsts provided by petltloner ln perfotmance of

its various contracts provlde reeplratory therapy servlces for hoepltals.

Although the therapists are employees of petitloner, they are generally also

subject to the work rules of the varlous hospitals. Llkewise' the hospltal-e

are generally consulted prlor to the htrlng by petitioner of prospectlve

employees who wLl1 work for petltloner Ln that hoepital.

L7. Except ln rare emergency sltuatlons, reeplratory therapy eervicee may

only be perforned by the resplratory theraplst on the rrwrltten order" of a

physicfan. Oral orders (i.e. emergencies) must be confirned In wrltlng wlthLn

twenty-four hours. Petttlonerts respiratory theraplsts thus may not lnltiate,

termlnate or vary the manner or type of resplratory therapy to be provlded any

particular patLent. Ilowever, while the reepLratory therapy eervlcea provlded

by petltlonerts therapLsts are ln all ingtances pursuant to phyalclansf ordere,

the theraplsts themselves may functlon lndependentLy ln their perforuance of

such therapy. lhus, lt ls not necessary that the phyelclan alwaye be present

durlng such therapy in conformlty wlth partlcular hospltal protocol ae lndlcated

by sald physiclanst orders. In other words, lf a partlcular therapy ltere

ordered twice dally, the theraplet could not vary said order to provide the
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therapy four tlmes a day, yet the therapl"st nlght schedule and perform such

ordered therapy wlthout the dlrect supervlston of the physlclan who ordered l"t

to be perforned. Petltlonerrs theraplata are lndependent to the extent that

nuraes and other professl-onals functLon lndependently l"n a hoepltal, but they

are ll"kewLse eubJect, to dlrectlon and control ln that all such therapy ae is

provlded is pursuant to a doctorre orders closely regulated as to the mannerr

quantlty and frequency of performance.

18. Petltionerts theraptsts occagl.onalLy provide tralnlng to the hospltalts

staff aud they are also themaelves occaslonally provLded tralnlng by the

hospltals.

19. Pecitlonerrs theraplsts bl-end ln wlth the hosplcal staff and dlsplay

no emblems or other lndlcia whlch woul-d lead a patient to belleve that they

were other than staff of the hospl.tal.

20. Enployees of petl.tioner whose performance Ls deemed unsatlefactory or

unprofessional by a hospltal can be and actually have been dLsmigeed by petltloner

baeed upon such complal"nts.

2I. Respl"ratory therapy equlpnent provlded by petltloner tn perfornaace of

lts contracts lrlth the hospltals l"s generalLy strateglcaLly Located around the

hospital and ls generally equally accesslble for use by both petltlonerrg

empl-oyees (the resplratory theraplsts) and hospltaL staff. Soue of the equlpnent

mayr however, be placed in arees such as the emergency room, operatlng roona,

recovery rooms and related areasr and lntensive care unlte where petltlonertg

theraplsts are not permltted and such egul.pment ls therefore acceaelble only to

hospltal  staff .

22. Resplratory therapy supplles provtded by petitloner in perfornance of

l"ts contract,s wLth the hospltals are generally strateglcal-Ly located around the
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hospltaL and are general.ly equally acceesible fot use by both petltLooet'rs

theraplsts and hospttal staff. Some supplles may aleo be pLaced ln areas off

llmits to petltionerts therapists and such suppll,es are therefore accesslble

only to hospltal staff. Al-1 such stores of suppllee are strlctly Lnventorled

and restocked by petltloner to uaintain partlcular lnveutory levels.

23. Hospttal patlents upon whom petltionerfs theraplste have performed

respl.ratory therapy servlces and upon whom suppllee have been expended and

equtpment utlllzed are charged and bllled for such servlces and uees by the

hospttal .

24. The hospltals are not bllled fot supplles by petltloner untll- they are

consumed and used in performlng therapy services upon a patlent.

25. Petltloner blLls the hospltalg based upon the total of the therapy

servlces and supplles provided to lndlvldual patlents (deterolned fron patLent

btlllngs and lndlvldual and total pattent charge sheets).

25. During the audlt perlod, petttloner nade sales of lte varloug producte

to approxlnately 200 hospltals located Ln New York State. DurLng the eane

period, petlttoner provl"ded resplratory therapy servlcee for only about 20

hoepltals ln New York State. In addltlon to lte contracts to provlde resplratory

therapy servlces for a partlcular hospital, petitloner may at the sane time

have other contracts wlth the same hoepltal regardlng sales of petitlonerra

producte other than its respl"ratory supplLes and equipment.

27, It ls petl.tloner|s contention that the equipment and euppLLee are

resoLd by l t  to the hospitaLe.

CONCLUSIONS OF LAI'I

A .

o f

That the sales and compensatlng use tax

tanglble peraonal property at retall.uses

is Lmposed on purchaeee and
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B. That sect lon l t l5(a)(3) of the Tax Law exempcs fron the salee aad use

tax medical equloment (lncludlne comDonent Darts thereof) and supplles, but not
includlng ned{caI equlfnent (tnEtuatirg conpbnent parts thereof) irird suppLles

purchased at retall for use l"n perforulng nedlcal and sinllar servlcee for

comPensat,lon.

C. That petiELoner, pursuant to its contracts to perforn reeplratory

therapy servlcee ln partlcular hospltaLs, ls thereby engaged ln the performlng

of "medical and sinllar servtceg for compensatlocrr ae sald term ls ueed l"n

sectLon 1115(a)(3) of the Tax Law (see Parkmed Aesociates v. State Tax Comleelolq,

491  N  .Y .S .2d  467  , A . D . 2 d [1e8s] ) .

D. That baeed upon petltlonerrs bLlllng practlceg wheretn petl.tloner

recelves a set percentage of the partlcular hospLtalrs blll lng to the patl"ent

for the provlslon of resptratory therapy servlces, equlpment and supplles, sald

amount allocated by petltloner 70 percent to servtces' 20 percent to equlpmeat

and 10 percent to supplles apparently regardless of (1) whether twenty-four

hour coverage or Less than twenty-four hour coverage la provlded by petltlonerre

therapists, (11) the quantlty of equlpnent pecicloner ts provtdlng to any

partlcular hospltal, and (lff) the quantlty of supplles, it cannot be eald

under such circumatances that any of petitlonerts suppJ.les or equlPmeot are

actually resold as such to the hoepltal separate and apart from the provlslon

of pet l t lonerrs services to sald hoapltal .  Thls ts partLcular ly so ln vlew of

the fact that there does not appear to be any Beparate accountablllty wlth the

(one would expect) attendant reductlon ln paynente where therapy ls provided by

other than petitionerrs employees such that only supplles are "sold". Likewleer

there is rrrentalrr of equLpment by pecltloner to the hospital only when such

equipment Ls used l.n perfornLng a therapy servl.ce and euch use l.e blJ.led to a
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patLent; there appears to be no leaae to the hospltal when the equlpment ie not

in uee Ln sueh servlce aod agaLn there is no accountLng ln the fee al-location

(service, supplies, equippent) regardless of whether servlce or supplles are

provlded to any particuLar patlent.

E. That wlth respect to the proviston of equipnent and supplles' although

there superfl"cial-ly appear to be elements of a rental of auch equlpnent atrd

eale of such supplLes, sald equlpment and eupplies are ultlnately provlded to

the hospltal-s pureuant to petltlonerrs contracta to provlde respLratory thorapy

servLces and are used by petltloner l"n l-te perfomance of aald coatracte aod

are therefore taxable (see ALbany Calciun

4 4  N . Y . 2 d  9 8 6  [ 1 9 7 8 ] ) .

F. Thatr accordtngly,  except

wlth reepect to prevlously agreed

sustalned together wtth appllcable

are denled.

DATED: Albany, New York

APR r I 1986

Eo the extent noted lu Flndlag of Fact "4t'

amounta, the aotlces of deternl"natlon are

lnterest as by law allowed aod the Petltlong

STATE TN( CO}TMISSION

Co., Inc. v.  State Ta:c Comlealon
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