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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

Roland

the Pet i t ion

Gray

of
o f
G . AFFIDAVIT OF MAILING

for Redeterminatlon of a Deflciency or Revl.sl.on
of a Determinatlon or Refund of Salee & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law
f o r  r h e  P e r l o d  g l l l 8 L  -  5 l 3 L l 8 2  &  1 1 / 3 0 / 8 2 .

State of New York :
5 S .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly eworn, depoees and says that
he/she ls an employee of the State Tax Comlsslon, that he/she ls over 18 yearg
of age, and that on the 19th day of June, 1986, he/she served the withln nottce
of Declslon by certifled malI upon Roland G. Gray the petltloner ln the wLthln
proceedlng, by encLoslng a true copy thereof in a securely sealed postpald
rrrapper addressed as follons:

Roland G. Gray
Box L27
Liverpool- ,  NY 13088

and by deposlting same encLosed ln a postpald properly addressed wraPPer ln a
post offlce under the exclusive care and custody of the Unlted Statee Poatal
Servlce wlthln the State of New York.

That deponent further says that the saLd addressee ls the petltlonel
herel.n and that the address set forth on said nrapper is the last knordrl addrees
of the pet l t ioner.

Sworn to before ne thls
19th day of Junel f986.

ter oat
Law sect lon 174
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RECEIPT FOR CEBTIFIED MAIL
NO INSUflANCE COVEFAGT PiOVIDED

NOT FOR INTERNATIONAL MAIL

(See Reverse)
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TOTAL Postage and Fees

Postmark or Date



S T A T E  O F  N E W  Y O R K
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June 19, 1986

Roland G. Gray
Box I27
Ll"verpool-, NY 13088

Dear Mr. Gray:

PLease take notice of the Declsion of the State Tax CounLesion enclosed
herewtth.

You have now exhausted your rlght of revlew at the admtoistratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlew an
adverse declsion by the State Tax Conmlssion nay be lnetltuted only under
Artl.cle 78 of the ClvLl Practlce Law and Rulesr aod uust be cornmenced ln the
Supreme Court of the State of New York, Albany Countyr wlthln 4 uonths fron the
date of thls notl"ce.

InquLrles concernlng the computatlon of tax due or refund aLlowed ln accordaace
wlth thls decLelon nay be addressed to:

NYS Dept. TaxatLon and Flnance
Audlt Evaluatton Bureau
Assesgment Review Unit
BulJ.ding #9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very trul) ]oursr

STATE TA)( COMMISSION

Taxlng Bureaurs RepresentaElve
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STATE OF NEW YORK

STATE TAX COMI{ISSION

In the Matter of the PetLtlon

o f

ROLAND G. GRAY

for Revislon of a Deterninatl"on or for Refund
of Sales and Use Taxes under ArtlcLes 28 an'd 29
of the Tax Law for the PerLod Septenber 1, 1981
through l{ay 31, 1982 and Noveuber 30, L982.

DECISION

Petl t ioner,  Roland G. Grayr Box L27, Llverpool,  New York 13088, f l led a

petltlon for revlelon of a determinatton or for refund of sales and use taxee

under Articles 28 and 29 of the Tax Law for the perlod Septenber 1, 1981 through

lf,ay 31 , L982 and November 30, L982 (Flle No. 43335).

A hearlng was held before Arthur Bra/r Hearlng Offlcer, at the offl.ces of

che State Tax Conmieslon, 333 East Waehington Street, Syracuae, New York on

October 7, 1985 at 2245 p.n. wLth alL brtefs to be subnlt ted by Novenber 27,

1985. Petitloner appeared pro se. The Audtt Dlvlslon appeared by John P.

Dugan, Esg. (Jaoes Del la Portar Esq.r of  counsel) .

rssuEs

I. Whether the Audtt Dlvlslon must attenpt to collect sales taxee due fron

other partl"es before lt attenpts to collect the entlre amount due from petltloner.

II. hlhether petitloner lras a person required to collect and pey over sales

taxes on behalf of Graycor Constructlon Co., Iac. wl.thiu the meanLng and lntent

of sect lons 1131(1) and 1133(a) of the Tax Law during the perLods at Lesue

herein, and' lf so, whether the Audtt Dlvtston deterntned the correct anouot

of tax due.
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FINDINGS OF FACT

l .  0n Aprl l  15, 1983 the Audlt  Dlvl"sion issued to pet l t loD€rr Roland G.

Gray, a Notlce and Demand for Payment of Sales and Use Taxes Due for che perlod

ended Novenber 30, L979. The notlce aasessed tax due of $358.44 plus penalty

o f  $189.60  and ln te res t  o t  $27L.84  fo r  a  to taL  amount  due o f  $819.88 .  Thereaf te r ,

the Audtt Dlvlsion lesued a Notlce of Assesement Revlew cancelllng the foregolng

assesement.

2. On Aprl l  15, 1983 the Audit  DlvLslon lssued to pet i t loner a Not lce of

Determlnatl"on and Demand for Paynent of Sales and Use Taxes Due for the perl.ode

ended Novenber 30, 1981 through May 31, 1982 and November 30, L982. The Notlce

assessed a  tax  due o f  $8 ,061.38  p lus  pena l ty  o f  $564.28  and ln te ree t  o f  $225.07

for a total  amount due of $8,850.73. The Notice stated that as an off icer of

Graycor Construct lon Co.,  Inc. ("Graycor") pet l tLoner nas pereonal ly l lable for

the assessed tax. The amount of tax asseeeed was eetlmated on the basle of a

nultiple of the amount of taxable salee prevlouely reported by Graycor.

3. After the Notice of Det,erminatlon and Deoand for Paymeot of Salee and

Use Taxes Due was l"geued, the Audlt Divlsion reduced the amount of tax sought

by $1,386.38 based on proof subnl. t ted on behalf  of  Graycor whlch establ lshed

Ehat lt nas not ln buslness durlng the quarter ended November 30' L982.

4. Graycor was lncorporated on or about May 13, L977. Graycorts cert l f lcate

of reglstratlon for sales gax l-lsted Margaret Komel as presldent and petltloner

as vice-presldent. I'Largaret Komel and petl"tioner were narried to each other at

the tlme Graycor began operatlng.

5. Graycor engaged in lnsurance estlmatlng and general contractl.ng.

6. Graycorrs books and records were maintal.ned by a secretary who aleo

functloned as a bookkeeper. Graycorts tax returns \rere prepared by an accountant
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based on lnformatlon provided by the secretary. Thereafter, petltLoner would

slgn the tax returne and lndicate that hle tltLe was vlce-president and general

manager. ALthough petltloner acknowLedged he was the offlce manager, he wag

never fornally elected to an offLce of the corporatlon.

7. Petltl.oner had the authority to sign checks and, ln conJunctlon wl.th

I'targaret Komel, declded what blll-s would be pald. 0n occasl.on, petitloner

would be involved wlth lnqulrles nade by credltors of Graycor.

8. PetLtLoner had the authorlty to hire aad ftre euployeea.

9. Petltloaer would examlne the flnancial records of Graycor. Howeverr

he uaLntalned that he did not have the tralnlng to understand then.

10. Petl-tioner reslgned from Graycor effectLve June 23' L982.

11. On or about July 20, 1982 petltioner and Margaret Komel were divorced.

One provlslon of the dlvorce decree provlded that }largaret KomeL was to tranefer

all of her lnterest ln Graycor to petitloner and thet petltloner lras to aaaume

all of the responslbtlltles and obllgatlons thereon. In splte of thLs' Margaret

Konel has retained custody of all of the corporatl.onrs books and records.

L2. Graycor was audlted for compltanee wlth aales and use tax reportlng

requlrements for the perl"od December, 1978 through Augustr 1981. Petltloner

was the person who asslsted the Audit Dlvlslon t"n conducting the audlt. In the

course of the audLt Lt was noted that Graycor lras del-Lnquent on its fll lng of

sales and use tax returns for two quarters. However, these returns were flLed

before the audlt wae completed. ConsequeotLy, the Audlt Dlvlslon concluded

that no addltional tax was due.

13. Durlng the one year period prior to petltlonerts dlvorce, the a'mouot

of the corporation's business actlvl.ty steadlly subslded untiL, at the tLne of

the divorce, the corporat ion ceased act lv l ty.
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14. At the hearlngr petlt{oner acknowledged that the corporatioo had salee

and use tax liabillty, lncLuding penalties and lnterest, of approxlnateLy

$1,000.00 and malntal"ned that thls represented the total Liablllty of the

corporatloo. Petitioner also asserted that Graycor never dld the l-evel of

business to warrant the a,mount of tax aesessed. Thts testlnony ls found

credlble and supported by the sal"es and use tax returns in the record and the

report of the prior field audlt. In vlew of the of the foregoLng' the anount

of tax due ls determlned to be $300.00 per quarter for the perlods ended

November 30, 1981 through May 31, L982.

15. Petitloner also malntained at the hearl,ng that the Audlt Dlvisl.on

should have flrst attenpted to collect the amount of tax due from Graycor or

fron Margaret Kome1.

CONCLUSION OF LAI.I

A. That sect lon 1133(a) of the Tax Law provldes, in part ,  that every

person requlred to collect the taxes inposed under the Sales Tax Law l.s al-so

personally llable for the tax imposed, collected or requl"red to be collected

under such Law. Sect ion 1131(1) of the Tax Law def lnes "persons requLred to

col lect tax" as used tn sect lon 1133(a) to include any off lcer or enployee of

corporatLoor or a dlssolved corporatlon, who as such offl"cer of employee ls

under a duty to act for the corporatlon in conplylng lrlth any requlrement of

the Sales Tax Law. Accordingly, petitioner, who served as office nanager, 1g

not rell.eved of llablltty by the fact that he nay not have been fornally

elected an offLcer of Graycor.

B. That tn Matter of Ketth Pl"erpont, Offlcer of Treeuanlar Inc. (State

Tax ConmLsslonr October 21, 1983) Lt wag noted that r ' . . .  a peraon requl"red to

collect tax who ls equally J-lable with others for the paynent of unpatd tax,
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cannot avold collectlon agal.nst hLnself on the ground that the State ehould

f l . rst  colLect l t  f ron other partdes (ci tat lone onX.t ted)",  Therefore, pet l t ioner

may not uae aa a defense the fact that Graycor or another l"ndtvlduaL nay also

be l lab le .

C. That the determlnation of whether an lndtvldual is a persotr or offLcer

under a duty to act for the corporatlon ls based upon the facts presented

1 v. New York State De nt of TaxatLon and Finance, 98 Mlsc. 2d 222).

D.

1980)  1r was noted that the relevant factore to determloe whether an lndivLdual

l.s a person requlred to coLlect tax includes, but le not llnlted to the fol-

lowing:

' r . . . the  o f f i cer rs  day  to  day  respone lb t l l t lee  ln  the
corporation; the officer'g lnvolvement in and knowledge of
the fl.nanclaL affalrs of the corporatLon; the Ldentlty of
the officers who prepared and slgned SaLes and Use Tax
Returns; the offlcerre authorlty to slgn checks on the
corporatlonts bank accountg; and 1n the case of a cJ.oeely
heLd corporacLon, the offlcerte knowledge of corporate
affalrs and beneflts he recelved fron the corporate proflte.'l

E. That tn vLew of the facts, among othersr that petitloner eerved ag

Graycorrs offlce manager; was involved in Graycorrs flnanclaL affalre; slgned

Graycortg saleg and use tax returns and had the authorlty to sLgn checker lt le

clear that petLtloner was under a duty to act for the corporatlon in conplylag

wlth any requlrements of the Sales Tax Law.

F. That on the basl.s of Ftndlnge of Fact "13" and "14rr, the amount of tax

due is reduced to $300.00 per quarter for the periods ended November 30, 1981

through May 31, 1982.

That ln Matter oE_Sqbqqt Gattle (State Tax ConnlssLon, Septenber 5,
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G. That the petltlon of Roland Gray le granted to the extent of the

Conclusion of Law "F" and the Audlt Dlvlslon is dlrected to nodlfy the Notlce

of Deterninatlon and Demand for Paynent of Salee and Use Taxee Due accordlngly;

the pecl.tlon ls, ln all other respects denied and, as modlfled' the Notlce te

sustatned.

DATED: Albany, New York STATE TAX COM}TISSION

JUN 1 91986 <<odt-,.a-rc,(e
PRESIDENT


