
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Serglo Gonzales
aa an Offlcer of Cttywide Supernarkete, Inc.

for Redetermlnatl"on of a Deflclency or Revtelon
of a Deternlnatlon or Refund of Salee & Uee Tax
under Articl-e(e) 28 e 29 of the Tax Law
for  the  Per iod  9 lL l76-LL l3Ol79.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

DavLd Parchuck/Connie ltagelund, being duly aworn, deposeg and eaye that
he/she is an employee of the State Tax ConnnLselon, that he/she le ovsr l8 yeara
of age, and that on the 27th day of March, 1986, he/she served the wlthlo
notice of declslon by certifl"ed mall upon Serglo Gonzalee' as an OffLcer of
Cltywide Supermarkets, Inc. the petl"tloner ln'the wlthln proceedlng, by
encloelng a true copy thereof ln a secureLy sealed postpaid ltrapper eddreeaed
as fol lows:

Serglo Gonzalee
a6 an Offlcer of Cltywlde Supermarkete, Inc.
1705 Manelon Street
Bronx, NY 10460

and by deposltl"ng same enclosed
poet office under the excluelve
Servlce wlthln the State of New

That deponent further eays
hereln and thac the addresa set
of the pet l tLoner.

Sworn to before ne thls
27th day of March, f986.

ln a poetpald properly addreseed wrapper ln a
care and custody of the Unlted States PoEtal
York.

that the eaLd addreasee ls the petltlooer
forch on eald wrapper ls the last koown addreea

zed to lster



STATE OF NEW YORK

STATE TAX COMMISSION

In the llatter of the Petl"tl.on
o f

Serglo GonzaLes
aa an Offlcer of Cltywlde Supernarkete, Inc.

for RedeternLnation of a Defl.clency or Revlslon
of a DeternLnatlon or Refund of Salee & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law
for  the  Per l "od  9 lL /76-L1130179.

AFFIDAVIT OF MATTING

State of New York :
8 S .  :

Councy of Albany :

Davld Parchuck/Connie Itagelund, belng duly sworne depoeee and aaye that
he/she is an enpLoyee of the State Tax Connlsslon, that he/ehe le over 18 ycarg
of ager ard that on the 27th day of March, 1986, he served the wLthln notlce of
declslon by certlfled nalL upon John J. Montee, the repre8entatlve of the
petltloner ln the wl"thlu proceeding, by enclosing a true copy thereof ln a
securel-y eealed postpaid lrrapper addreseed as followe:

John J. Montes
Montes & Potack
384 E. 149rh Srreer
Bronx, NY 10455

and by deposlting eame encloeed ln a poetpaid properly addreseed wrapper ln a
post offl"ce under che excl-ueive care and cugtody of the Unlted States Poetal
Service wlthlu the State of New York.

That deponent further says that the eaid addreasee le the represeDtatlvo
of the petltloner hereLn and that the address set forth on said wrapper le the
last known addreee of the repreeentatlve of the petlttoner.

Sworn
27

to
day

before me thls
o f  March ,  f986.

fvl
to leter hs

L74
Au
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S T A T E  O F  N E I {  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E ! i l  Y O R K  1 2 2 2 7

llatch 27, 1986

Serglo Gonzales
aa an Offlcer of Cttywlde Supernarkets, Inc,
1705 Mansion Street
Bronx, NY f0460

Dear l"tr. GonzaLes:

Please take notlce of the declslon of the State Tax Comlssion encLosed
herewlth.

You have now exhausted your rlght of revlew at the adnlnistrative J.evel.
Pureuant to sectlon(s) 1138 of the Tax Law, a proceedlng in court to revlew aD
adverse declsl"on by the State Tax Cornml.sslon may be instltuted only under
Artlc1e 78 of the Clvll Practlce Law and Rules, and must be comnenced la the
Supreme Court of the State of New York, Albany Couotyr wlthln 4 moothg fron the
date of this notl-ce.

Inquirl"es concerning the computation of tax due or refund allowed Ln accordeace
wlth thie declslon nay be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - LltlgatLon Unlt
Bulldlng #9, State Campue
Albany, New York 12227
Phone {l (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureaure Repreeentatl.ve

Petl t ioner Ie RepresentatLve:
John J. Montee
Montes & Potack
384 E. 149th Street
Bronx, NY 10455



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

SERGIO GONZALES, DECISION
OFFICER OF CITYI^IIDE SUPERMARKETS, INC. :

for Revlsion of a Determination or for Refund :
of Sales and Use Taxes under Articles 28 an.d, 29
of the Tax Law for the Perlod September I, L976 :
through November 30, L979.

:

Pet i t ioner,  Sergio Gonzales, of f icer of Cltywl"de Superuarkets, Inc. '  1705

Manslon Street,  Bronx, New York 10460, f i led a pet l t ion for revl .s lon of a

determl-nation or for refund of sales and use taxes under Artlcles 28 and 29 of

the Tax Law for the perlod Septenber l ,  1976 through Novenber 30, 1979 (Ft l -e

N o .  3 0 9 1 9 ) .

A hearing was conmenced before Doris E. Stelnhardt,  Hearlng OffLcer,  at

the offices of the State Tax Conmission, Two World Trade Center, New York, New

York, on December 7r 1983 at 1:15 P.M. and was conCinued to conclusion before

Arthur Johnson, I lear ing Off icer,  on October 10, 1985 at 9230 A.M. Pet l t l ,oner

appeared by John J. Montes, Esg. The Audit Divislon appeared by John P. Dugan,

Esq. (Lawrence Newman, Esq.,  of  counsel) .

ISSUES

I. Whether Serglo Gonzales ls personally llable for saLes taxee due from

Citywlde Supermarkets, Inc.

II. Whether the Audlt Dl"vislon properly estlmated the tax llabiJ-lty of

Citywlde Supermarkets, Inc.



-2-

FINDINGS OF FACT

1. Citywide Supermarkets, Inc. (rrCLtywide") operated a large grocery

st,ore located at 630 Easu 169ch Street,  Bronx, New York.

2. On June 13, 1980, as the result  of  an audit  of  Citywtde, the Audlt

Dlvisl.on lssued a Notlce of Determl"natlon and Demand for Payment of SaLes and

Use Taxes Due agaLnst petitloner, Sergl.o Gonzales, Lndlvldually aa an offlcer

of Cltywide, coverlng the perlod September 1, 1976 through November 30, L979

for  taxes  due o f  $140,014.34 ,  p lus  pena l ty  and ln te res t  o f  $63,402.84 ,  fo r  a

r o r a l  o f  $ 2 0 3  , 4 L 7  . L 8 .

3. Cltywide provlded the Audlt, Division wlth the followlng books and

records for audit: general- ledger, federal lncome tax returne for L976 and,

L977, cash recelpts journal and cash disbursements jouroal. The Audlt Dlvlelon

compared gross sales from the general l-edger to the lncome tax returns and

found that such sales in the general ledger exceeded tho€e ln the lncome tax

returns by $27 ,579.42. The sales tax returns showed gross sales greater than

both the general ledger and the income tax returna. Purchasee on the lncome

tax return for 1976 were $396,012.38 great,er than those purchaeee recorded ln

the general  ledger.  For L977, the purchases ln the general  ledger were $13,626.94

greater than those on the l-ncome tax return. Cltywlde dld not have any cash

regLst,er tapes avallable. Because of the inconsistencles and omlsslons ln the

books and records, the Audit Divlslon attempted to reconstruct taxable sales by

determlnl.ng the ratlo of taxable purchases to total purchasee aod applying the

applicable markup percentages. The nonths of June, L977 and March, 1978 were

selected as test per iods; however,  Citywide could not provide suff lc ieot

purchase lnvoices for these months or any other alternative months. Coneequently'
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the Audlt Divlslon estlmated a taxable ratlo of 50 percent based on lts observa-

tlon of large quantltles of taxabl-e ltens lncludlng beer, goda, paper producte

and pet food. The audttor aLso observed cash belng taken from a cash register

wlthout being counted. Since Cltywlde reported gross sales by addlng bank

deposits and cash payouts, the auditor determlned that the uncounted cash

wl"thdrawal- he observed would result in unreported sales. Therefore, baeed on

hls observatton, he increased gross sales 10 percent.  Thle percentage l tas

appl led to gross sales reported on saLes tax returns of $4,498,275.00 to arr lve

a t  ad jus ted  gross  sa les  o f  $4 ,948,103.60 .  The taxab le  percentage (502)  was

appl led to sald amount to arr ive at taxable sales of $2,474,05I.80 with tax due

thereon o f  $197,924. I4 .  C l tyw ide  pa ld  sa les  taxes  o f  $57,9O9.80,  leav lng  a

b a l a n c e  o f  $ 1 4 0 , 0 1 4 . 3 4 .

4. The Audit  Divls ion assessed pet l t ioner lndlvldual ly for the taxes

determlned due fron CltywLde because he was llsted as the treasurer and one-thlrd

stockholder of Cttywtde on the corporation tax return flled for the fiscal year

ending June 30, Ig77.

5. During the period at lssue, petltioner operated Avanera Troplcal

Market whlch sol-d fruLts and vegetables to several grocery stores and super-

markets, includlng Cttywlde. Citynide became lndebted to petLtloner for unpald

purchases of frults and vegetables. In an attempt to guarantee pa)Dent'

Cltywlde made petltioner a stockholder ln the corporacion. Thereafter, petlttooer

continued to operate his fruit and vegetable busl"ness, howeverr he spent more

tlme than before at Citywide. Petitioner dtd not slgn checks or prepare or

sign tax returns. He was not l-nvolved ln the day-to-day nanagement or flnanclal

affairs of the bustness and recelved no compensatLon. Citywtde went out of

buslness ln the latter part of L979 and vacated the store. The Landlord



offered the prenises to

renovattons and reopened
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pet i tLoner.  Pet l t loner took over the premises, made

the buslness as S & S Supermarket.

CONCTUSIONS OF LAW

A. That sect, ion 1133(a) of the Tax Law places personal l labiLl ty for the

taxes lnposed, collected or requlred to be coLlected under Article 28 upon

"every person regulred to collect any tax'r imposed by said artlcle. SectLon

1131, subdlvis lon (1) furnlshes the folLowlng def ini tLon of the term "persons

required to col- lect taxtt :

t t fPersons required to colLect taxt or tperson required to coLlect any
tax lmposed by thls artlclef shall lncLude: every vendor of tanglbLe
personal property or servtces; every reclpient of a,musemeflt charges;
and every operator of a hoteL. Said terns shall- also l"nclude any
off lcer or enployee of a corporatLon or of a diseolved corporat ion
who as such officer or employee is under a duty to act for such
corporatlon in conplying wlth any requlrement of thls article and any
member of a partnershlp.t '

B. That resolution of the issue of pereonaL llabll-Lty fot sales tax due

turns upon a factual det,erninatlon in each case (Vogel v. Depft. of Taxatlon and

F lnance,  98  Mlsc .2d ,222;  Chev lowe v .  Koerner ,  95  Mlsc .2d  388) .  ReLevant

factors ln naking such determtnation lnclude, Ster alia, day-to-day responsl-

bllities in the corporatlon, lnvolvement ln and knowledge of the corporationrs

financial affatrs and l"ts management, the ldentlty of the person who prepared

and sLgned tax returns and the authorlty to sign checks fVogel' supra; see aleo

20 NYCRR 526.LL(b)1 .

C. That petitioner had llnlted lnvolvement wlth and knowledge of the

financlal affatrs and management of Cltywide. Accordingly, he nas not a person

under a duty to collect and pay over sales and use taxes within the meanlog and

intent of sect ions 1131(1) and t133(a) of the Tax Law and thus bears no personal

liablltty for the taxes due from Citywlde.
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D. That slnce petltioner Ls not personally liabLe for any taxes due from

Citywide, Issue I I  ls moot.

E. That the pet i t ion of Serglo GonzaLes, off icer of Cttywlde Supernarkets,

Inc. ls granted and the Notlce of Determination and Demand for Paynent of Sales

and Use Taxes Due issued June 13, 1980 ts cancel led.

DATED: Albany, New York STATE TAX COMMISSION

MAR 2 ? 1986
PRESIDENT
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