
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetltLon
of

Ramon Gonzal-ez
dlb/a DeKalb Wine & Liquor

for Redeterninatlon of a DeficLency or Revlslon
of a Determination or Refund of Sal-es & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law for the
P e r l o d  3 l L l 9 L  -  2 1 2 9 1 8 4 .

AFFIDAVIT OF MAILING

ln a postpald properly addressed wrapper ln a
care and custody of the Unlted States Postal
York.

that the sald addressee ls the Petltloner
forth on said nrapper Is the last knoltn address

State of New York :
s s .  :

County of Albany 3

David Parchuck/Janet M. Snay, beLng duly sworn, depoees and says that
he/she Ls an employee of the State Tax Comisslon, that he/she is over 18 years
of age, and that on the 12th day of November, 1986, he/she served the ltlthln
notlce of Declsion by certifl.ed nall upon Ranon GonzaLez, d/bla DeKalb ltlne &
Llquor the petltioner in the wlthin proceeding, by encloslng a true copy
thereof in a securely sealed postpald wrapper addressed as followe:

Ramon GonzaLez
dlbla DeKalb Wine & Llquor
905 DeKalb Avenue
Brooklyn, New York LL22L

and by deposltlng same enclosed
post offl.ce under the exclusive
Servlce withln the State of New

That deponent further says
hereln and that the address set
of the pet i t ioner.

Svorn to before me this
L2th d.ay of November, L986.

pursuant to Tax Law sectlon 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Ramon Gonzalez
dlbla DeKalb Wlne & Liquor

for Redeterminatlon of a Deflclency or Revision
of a Determination or Refund of Sales & Use Tax
under Article(s) 28 & 29 of the Tax Law for the
P e r l o d  3 l L l $ L  -  2 1 2 9 1 8 4 .

AFFIDAVIT OF MAILING

St,ate of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng dul-y sworn, deposes and says that
he/she ts an employee of the State Tax ComLssion, that he/ehe ls over 18 yearg
of age, and that on the 12th day of Novemberr 1986, he served the wlthln notlce
of Decisl.on by certlfled mall upon Raynond M. Suarez, the representatlve of the
petltioner ln the withln proceedlng, bI enclosing a true copy thereof in a
securely sealed postpald wrapper addressed as follows:

Raynond M. Suarez
5 Debevolse St.
Brooklyn, NY 11206

and by deposlting same enclosed ln a postpaid properly addressed wrapper ln a
post office under the excluslve care and custody of the Unlted States Poetal
Service wlthin the State of New York.

That deponent further says that the said addressee ls the representatlve
of the petitioner herein and that the address set forth on said lrrapper ls the
last known address of the representative of the petltloner.

Sworn to before me thls
L?th day of November, f986.

s te r  oa t
pursuant to Tax Law section 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK L2227

November 12, 1986

Ramon GonzaLez
d/b/a DeKaLb WLne & Llquor
905 DeKalb Avenue
Brooklyn, New York IL22L

Dear Mr. GonzaLez'.

Please take notlce of the Decislon of the State Tax Comlsstoa encloged
herewith.

You have now exhausted your rlght of revlew at the adnlnLstratlve Level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedLng ln court to revlew en
adverse dectsion by the State Tax Comleslon may be lastltuted only under
Arclcle 78 of the Clvll Practlce Law and RuLesr and must be co'n'nenced 1o the
Supreme Court of the State of New York, Albany Countyr wlthln 4 months from the
date of this not lce.

Inquirlee concernlng the computation of tax due or refund allowed ln accordaoce
wlth thls decl"sion nay be addresged to:

NYS Dept. TaxatLou and Flnance
Audlt Eval-uation Bureau
Assessment Revlew Uait
Bulldlog #9, State Canpus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureaure Representattve

Petltloner I s Representattve :
Raynond M. Suarez
5 Debevolse St.
Brooklyn, NY 11206



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon

o f

RAMON GONZALEZ
D/BIA DeKALB WINE & LIQUOR

for RevLsion of a Determlnatlon or for
of Sales and Use Taxee under Artlcles
of the Tax Law for the Perlod March 1,
through February 29, f984.

Refund
28 and

1 9 8 1

, o

DECISION

Petl.tioner, Ramon GonzaLez d/b/a Delblb Wlne & Llquor' 905 DeKalb Avenuer

Brooklyn, New York IL22l, fl led a petltlon for revLsion of a determlnatlon or

for refund of sales and use taxes under Artlcles 28 and 29 of the Tax Law for

the period March 1, 1981 through February 29,1984 (F1Le No. 55920).

A hearlng lras conmenced before Frank A. Landers, Hearing Offl.cer' at the

offl.ces of the State Tax Conmlsslon, 1\ro World Trade Center, New York, New

York, on Februar! 4, 1986 at 1:30 P.M. and contlnued to concluslon on June 18,

1986 at 9:15 A.M. Pet i t loner appeared by Raynond M. Suarez, Esq. (Al fred

Torres, Esq,, of counsel-). The AudLt DivlsLon appeared by John P. Dugan, Eeg.

(Mark  F .  Vo lk ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether, ln the conduct of a fle.Ld audlt, the Audlt Dlvlslon properly

determlned petltionerrs narkups on wine and l-lquor based upon a two-month teet

of purchase lnvolces whlch did not lnclude purchases from petitlonerrs major

suppLier.

II. t{trether penal-tles and interest in excess of the minimum statutory rate

should be waived.
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FINDINGS OF FACT

l. During the period at issue, Ramon Gonzalez owned and operated a ret811

llquor store at 905 DeKaLb Avenue in Brooklyn, New York dolng buslness as

DeKalb Wlne & Liquor. Petitlonerrs naJor suppl-ier of wine and liquor (supplylng

approxLmately 80 percent) was Charmer Industries.

2. On June 20, 1984, the Audit Dlvlsion, as the result of a fleld audlt,

lssued to petltioner a Notlce of Deternlnatlon and Demand for Payment of Sales

and Use Taxes Due assesslng a sales tax due of $241453.46, plua penalty of

$4 ,948.81  and in te res t  o f  $5 ,679.65 ,  fo r  a  to ta l  amount  due o f  $351081.92  fo t

the perlod March 1, 1981 through February 29, 1984. Ramon GonzaLez tinely

fiLed a petltlon for redetermlnatlon of the above assessment.

3. On audit, the petltloner made avall-able to the audltor coples of sal-ee

tax returns, coples of Federal and State incone tax returns, sales worksheete,

purchase workeheets, purchase involces (test perlod), cancelled checke and

nonthl-y bank statements. The auditor requested but was not provided wl.th cash

reglster tapesr general ledger, cash recelpts journal and check dlsbursements

journal.

4. For sales tax reportlng purposes, the petltioner utlllzed the amount

credlted to hLs checklng account. Slnce this was a conpletely cash buslneest

the auditor deemed thls nethod of reportlng unacceptable and therefore concluded

that petltlonerrs books and records were Lnadequate.

5. The audltor flrst compared average nonthLy purchases per lnvolces of

$19,064.53 to average monthl-y purchases per books of $18r4L4.I7 and computed a

dif ference of $650.36, or a margin of error of 3.532 percent.  Purchasee per

lnvoices for the months of March, Aprl1 and May 1983 were anal-yzed. Durlng

thls three-month period, pet i t lonerfs purchases total- l -ed $57r193.58 of whlch
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$46,915.08 were from Charmer Industr les. The results of the purchase analysls

revealed 1- lquor purchases of 83.87 percent and wlne purchases of 16.13 percent.

Next, purchase markup tests were performed utLllzlng AprlJ- and May 1984 purchase

lnvoices and current selllng prLces, resultlng ln a llquor markup of 27.82

percent and a wine markup of 68.93 percent. It should be noted that Llquor and

wlne purehases for the two-nonth test per lod total led only $21932.25 ($1r930.14

+ $11002.11) and dld not lnclude any purchases fron Charmer InduetrLes whlch

suppLled approxlmately 80 percent of petltlonerfs merchandlse durlng the perlod

at issue. The auditor then computed a margLn of error on rePorted taxable

sales as folLows:

LLquor Wlne- Total

Purchases per records
Percentage of error - lnvolces over records

$ 743,622
3.5322

Audited purchases $ 7691887
Percentage of purchases 83.872 L6.L3Z
Appl-lcabl-e purchases i645,7O4 $124' 183 $ 769 '887
Markup percentage 27.822 68.937"
Markup amount $179,635 $ 85'599 $ 265,234
Aud l ted  taxab le  sa les  $825,339 $209,782 $1 '0351121
Reported taxable sal-es $ 7351931
Addltl.onal- taxable sales $ 2981190
Percentage Lncrease ln taxable sales 40.4642

The nargln of error of 40.464 petcent lras applled to reported taxable sales to

compute the additlonaL sal-es tax due of $241453.46. It ls notable that peti-

tlonerfs purchases per books ($7431622) exceed hls reported taxable salee

($zgo ,931)  .

6. Petltloner contests the above computation of addltlonal eales tax

prlnarlJ.y on the ground that the narkup test falled to consider purchases from

Charmer Industries. The petitloner submltted an analysLs of purchases from

Charner Industrles durlng February and March 1986 using June 1986 eeLltng

prlces. Except for shrinbg", the analysis reveaLed the folLowlng:
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Selling price
Cost
Prof l t

Llquor-

$24 ,877 .08
20 ,53  I  .  43

$  4 ,345 .65

I{1ne

$3 ,  187  .06
2 ,0L7 .99

$1 ,169 .07

Markup on cost 2I.L77. 57,937"

7. At the hearing, the petitloner clalned a loss for breakage and pllferage.

However, he fall-ed to offer evldence to estabLleh such loss.

8. Petitioner fal.led to present evldence that the fall-ure to pay the

taxes at lssue was due to reasonable cause and not due to wllLful neglect.

CONCLUSIONS OF LAW

A. That the books and records of Ramon GonzaLez dlbla DeKalb Wlne &

Liquor were incompJ-ete and inadequate and, therefore, the Audlt Divlslon

properly deternlned addltlonal taxes due from such informatlon as was avallable

in accordance wlth sectlon 1138(a)(1) of the Tax Law ({e!!gLef George lfugfu1rr.

State Tax Conrmission, 84 A.D.2d 655).

B. Thatr however, the markups on l-iquor and wine as computed by the Audit

Dlvlsion did not properl,y refLect petltlonerrs business durlng the perlod at

lssue in that the Audit Divlslon falled to consLder purchasee from petltlonerrs

major suppller. Therefore, the Audlt Dlvislon is hereby dlrected to comblne

Lts two-month markup test with petttionerrs analysLs of purchases from Charmer

Industrie" (gg Flndlngs of Fact tt5tt andtt6rr) and recompute petltl-onerrg

markupe.

C. That slnce petLtloner dld not explain or show that reasonable cause

existed for the understatement of hls tax l-labll-lty, penalty and maxlmum

lnterest are due on the additlonal sales tax determined.

D. That the Petltion of Ramon Gonzalez d/bla Delklb wine & Llquor is

granted to the extent indlcated Ln Concluslon of Law rrBrr; the Audlt Dl.visloa le
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hereby dlrected to nodlfy the Notlce of

Sales and Use Taxes Due lssued June 20,

the pet i t ion Ls denled.

DATED: Albanyr New York

Determlnatlon and Dernand for Paymeat

1984; and that except ae so granted,

STATE TAX COMMISSION

o f

Nov 1 2 te86
PRESIDENT



P 3 t  9  37a  1??
RECEIPT FOR CERTIFIED MAIL

f{0 tNsuBANcE c0vE8A6€ PR0V|0€0
I{OI FOR II{TERNATIOfiIAL MAIL

(See Reverse)

P 3 t  5  37?  7?8

RECEIPT FOR CERTIFIED MAIL
IiO INSUFANCE COV€RAGE PROVIOEO

NO' FOR INTERNAIIONAL MAIL

(See Reverse)
i
o

E
t?
'A
oo

q
q
o
si
=
I

l,'
o(tt

ll,

t

d
o
ao
et
E
o

o
c,

t%},'.u^- Go"zoXn^
ffi{zffi
Postage (J )

Certified Fee

Speciat Delivery Fee

Restracted Oelivery Fee

Retu.n Recerpt showino
to whom and Dale Deli-vered

Fetum Receipt shoung to whom.
Date. and Address ol detivery

TOTAL Postage and Fees

Postmark or Date

t
o

6
a

6€
6

q
q
ct
ui
j

I

It€
gt

qt
g
:'.?

o
o€
F'

E
o
lt.

.h
c

R"^.., -..J fl[.J**
.5't^9..Ue uoise \+
B-y1it3"-"*fuv. f tzoc
Postage lO

Certitied Fee

Special Delivery Fee

Restncted Oelavery Fee

Return Receipt showtng
to whom and Date Delivered

Return Recerpl showrng to whom.
Date. and Address of DehverY

TOTAL Postage and Fees )

Postmark or Date


