
STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of
o f

Gltlltz Auto

the Petltton

Servlce AFFIDAVIT OF MAITING

for Redetermlnatioo of a DefLclency or Revlsion
of a Deterninatton or Refund of SaLee & Use Tax
uoder Artlcle(s) 28 & 29 of, the Tax Law for the
Per lod  Lz l  L  /  79-LL  /  30  |  82 .

State of New York :
s s .  :

County of ALbany :

Davld Parchuck/Janet M. Snayr betng duly sworn, deposes and says that
he/she ls an enpLoyee of the State Tax Coumigeton, that he/she ls over 18 y6arg
of age, and that on the 20th day of November, 1986, he/she served the wlthlo
notlce of DeclsLon by certlfled nall upon GLtLLtz Auto Servlce the petLtloner
ln the lrithln proceeding, b)r enclosLag a true copy thereof ln a securely sealed
postpald nrapper addressed as follows:

Gitlltz Auto Service
382 Rensen Avenue
Brookl-yn, NY LL2I2

and by depositlng saoe encLosed ln a postpald properly addressed wrapper ln a
post office under the excLuslve care and custody of the Unlted States Postal
Service wlthin the State of New York.

That deponent further says
heretn and that the addresg set
of the petLt loner.

Sworn to before me thls
20th day of November, 1986.

that the sal"d addressee ls the petttloner
forth on sal"d nrapper ls the last known addresg

thorlzed to admLntster oaths
purguaat to Tax Law sectlo'o L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the l4atter of
o f

Glt l l tz Auto

the Petlcloo

ServLce AFFIDAVIT OF MAILING

for RedeternlnatLon of a Deflctency or Revlslon
of a DeternLnatlon or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law for the
Per lod  12 /  L  /  7g-L I  l30  |  82 .

State of New York :
s s . :

County of Albany :

Davld Parchuck/Janet M. Soay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Conmlsston, that he/she ls over 18 years
of ager ard that on the 20th day of November, 1986, he served the wlthin nottce
of Declslon by certlfled uall upon Isaac Sternhein, the representative of the
petLtloner ln the wlthln proceedtng, by encloslng a true copy thereof in a
securely sealed postpatd nrapper addressed as follows:

Isaac Sternheln
Isaac Sternhelo & Co.
5612 lSth Avenue
Brooklyn, NY 11204

and by deposltlng same enclosed ln a poatpald properly addressed wrapper ln a
post offlce under the exclusive care and custody of the Unlted Statee Postal
ServLce wlthln the State of New York.

That deponent further says that the sald addressee le the representatlve
of the petltloner hereln aod that the address set forch on sald lrrapper ls the
last knonn address of the representatlve of the petLtloner.

Sworn to before me thts
20th day of November, 1986.

pursuant, to Tax Law sectlon L74



S T A T E  O F  N E I ^ I  Y O  R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Novenber 20, 1986

Gltlltz Auto Servlce
382 Reneen Avenue
Brooklyn, NY LI2L2

Gentlemen:

Please take notice of the Declgion of Ehe State Tax Co ntsgton enclosed
herewLth.

You have now exhausted your rtght of revtew at the adnlnlstratlve Level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedLng ln court to review en
adverse dectsl"on by the State Tax Commisslon nay be lnstltuted ooly under
ArtLcle 78 of the Ctvl"l PractLce Law and Rules, and must be coumenced 1o the
Suprene Court of the State of New York, Albany County, wLthLn 4 nonths from the
date of thls not ice.

Inquirles concernlng the coilputatloa of tax due or refund allowed tn accordeoce
wlth thls declslon nay be addressed to:

NYS Dept. Taxatton and Finance
Audlt Evaluation Bureau
Assessment Revl"ew Unit
Bulldlng #9, State Campus
Al-bany, New York L2227
Phone # (518) 457-2086

Very truly yourtl ,

STATE TAX COMMISSION

cc: Taxtag Bureaufs RepresentatLve

Petltloner t s Representatlve:
Isaac Sternheim
Isaac Sternhetn & Co.
5612 18th Avenue
Brooklyn, NY 11204



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Petitlon

o f

GITLITZ AUTO SERVICE

for RevLslon of a Deternlnatl"on or for Refund
of Sales and Use Taxes under Artlcles 28 and, 29
of the Tax Law for ghe Perlod December l, L979
through November 30, L982.

1. PetLtloner, GltLltz Auto Servlcer

Sldney Gltlttz. The buetnees l"s a Texaco

382 Reneen Avenue, Brooklyn, New York.

DECISION

Petltloner, Gltlitz Auto Servlce, 382 Rensen Aveoue, Brooklyn, New York

LL2I2, flled a petitloa for revlslon of a deternlnatlon or for refund of salee

and uge taxes under Artlcles 28 aod 29 of the Tax Law for the perl.od December I'

1979 through Novenber 30, 1982 (Fl le No. 49164).

A hearl"ng was held before Robert F. Mulllgan, Hearlng Offlcer, at the

offlces of the State Tax Cornmlsslon, Two lJorld Trade Center, New York' New

York, on July 16, 1986 at 1:15 P.M. Pet i t ioner appeared by Isaac Sternhel"m,

C.P.A. and Loul.s Chaiken, P.A, The Audit Dlvlslon appeared by John P. Dugaol

Esq. (Lewrence A. Nersnan, Esq., of couneel).

ISSUES

I. Ifhether a conaent flxlog saLes aad uee tax executed by petltloner waa

val1d.

II. If notr whether the sales tax audl"t of petltlonerfs booke aod recorde

was proper.

FINDINGS OF FACT

ls a eole proprletorehlp operated

automobiLe servtce scetlon located

by

at



-2-

2. A sales tax fleLd audlt conducted by the Department of Taxation and

Flnance found that petltlonerts booke and records were lnadequate. Thie

findlng was based largely oa the fact that petltionerfs purchaees of gaeoll"ne

as per lts records dlffered subetantlally fron petltlonerrs purcheaes ae

reported by l ts suppl iers.

3. Petitloner had two suppllers of gasolloe durlng the perlod at lesuer

JAt 011 Co., Inc. (rfJALrr) and Prlde OLl Corp. (rrPrlde'r). Verlflcatlon frou the

two suppllers showed 50,500 gallons of gasollne sold to petttloner for the

quarter eudlng February 28, 1981. Petitloner dld not retaLn any recordg wlth

respect to gasollne recelved from Prlde.

4. The audLtor used the 50,500 gallone per quarter flgure together wlth an

average selllng prlce of $1.25 pet gallou and egtlnated gasoll.ne salee at

$63,125.00  per  quar te r .

5. The auditor estimated repaLr sales based on $30.00 per hour for three

mechanicsr tlmes elght hours per day and slx days per week, for thlrteeo weeke

per quarter, resulting Ln esttmated repatr sales per quarter of $56r160.00.

6. A letter proposlng an aasessuent of $62,274.85 was igsued to petltloner

by the Audit Dlvlslon on March 14, 1983.

7. Petl"ctoner obJected to the propoeed asseesment and, after a eonference

at the Brooklyn Dlgtrict Offlce on June 1, 1983, the following adJuatments rtsre

made:

a) the gasoltne sal-es prlce for the perlods December 1, 1979 through

May 31, 1981 was reduced to $1.f5 per gaLl-on aod eetlnated gasolLne eal-eg

for thls perlod were reduced to $581075.00 per quarter;

b) the labor rate was reduced fron $30.00 per hour to $27.00 per hour;
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c) the sl.x day week was reduced to flve and ooe-half daye;

d) flve days per year were aLLowed for vacatlon and ten daya for

holldays.

8. Based on the reductlons made at the conference, total adjueted taxable

gasolloe and repal.r eales for the audlt perlod a,mounted to $1r1901899.00.

Taxable sales reported for the same period were $599,053.00' reeultlng ln

addLtlonal taxable gales of $5911846.00. AccordlngLy, addltiooal tax due was

cal-cuLaced at $47 ,glg.g4.

9. At the conference hel-d at the Brooklyn Dlstrlct Offlcer Sldoey GltLltz

was told that lf he dtd not consent to the revlsed assesgment of $471929.94'

crlnLnal charges woul-d be pLaced agalnet hln. Petltlonerta lawyer and accouotant

both advl"sed Mr. Gltlltz to slgn the consent.

10. On June 8, 1983, petitloner executed a "Coneent to Flxlng of Tax Not

Prevl"ously Determlned and Assessed", agreelng to $47,929.94 ln addltlonal tax.

By the terms of the consent form, petitloner agreed to pay the anount due after

lssuance of a NotLce and Demand, plus penalty and lnterest.

11. On Ocrober 20r 1983, the Audlt Divl.slon issued a Notice and Denand for

Paynent of Sales and Use Taxes Due to petltioner Ln the a,mount of $47 ,929.94 Ln'

tax ,  $11,226.67  Ln  pena l ty ,  p lus  ln te res t .

12. Petitloner flLed a petltlon dated December 14, 1983 whlch was recelved

by the Tax AppeaLs Bureau on January 9, L984r pfoteating the Labor ueed 1o tbe

calculatlon of the additlonaL tax on the basis that the hours of labor oo wblch

the calcuLations were based dtd not a1low for any nonblLLable tlne and that the

average labor rate should be reduced to $20.00 per hour to alLow for that fact.

13. Petltloner flled a Tax Annesty Appllcatlon under the Tax Aonesty

Program establiehed by the State of New York begfuuring on November 1, 1985 aad
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endlng on January 31, 1986. During the course of the Program' petitionerts

representative net ltlth an audltor ad the Brooklyn Dlstrict Office (not the

auditor who conducted the audit) and a proposal to reduce the addltlonal tax to

$26,604.96 was aPparently agreed to by the second audltor' Wtren this proposal

was submitted to the audLtorrs suPervlsor, however, lt was rejected on the

basis that petltloner had already executed a eonsent flxlng tax'

CONCLUSIONS OF LAW

A. That sect lon 1138(c) of the Tax Law provldes as folLows:

tt(c) A person llabl-e for coLLection or palment of -tax 
(whether

or not a determination assesslng a tax p,rt".t"ot to subdlvlslon (a) of

this sect,ion has been issued) shall be entltled to have a tax due

flnally and lrrevocabl-y fixed prlor to the nlnety-day perlod referred

to ln subdlvlslon (a) of tttf" sectlon, by ftLlng wlth the tax connnie-

sl-on a signed atatement ln wrl.tlngr ln such form as the tax conmlsslon

sha1l prescr ibe'  conaent lng thereto.t t

B. That petltloner dld not sign the consent flxlng tax under duress'

Accordlngly, the consent fixing tax ls vaLid and it finally and lrrevocably

flxed petltlonerts tax. The petltioner may, however' Pay the tax and flLe

for a refund under section fl39[c] of the Tax Law'

c. That the petltion of Gttlltz Auto Servlce is denied.

DATED: Albanyr New York STATE TAX COMMISSION

NoIl I0 1s86
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