
STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter

Charles
Presldent of C &

of the Pet i t lon
o f

Gingold'
M Fireplace, Inc. AFFIDAVIT OF MAILING

for Redetermlnatlon of a Deficiency or Revl-sion
of a Determination or Refund of Sales & Use Tax
under ArticLe 28 & 29 of the Tax Law for the
P e r l . o d  6 / L / 7 7  -  2 1 2 8 / 8 1 .

State of New York :
s s .  :

County of Albany :

DavLd Parchuck, belng duly sworn, deposes and says that he ls an employee
of the Stat,e Tax Commission, that he ls over 18 years of age, and that on the
ITth day of January, 1986, he served the wlthln not ice of Decision by cert l f ied
nai l  upon Charles Glngold,Prestdent of C & M Flreplace, Inc. the pet l t loner ln
the wtthin proceedl-ng, by encloslng a true copy thereof in a securely sealed
postpald $rrapper addressed as follows:

Charles Gingold
President of C & M Fireplace'  Inc.
95  Cedar  Dr .
W. Plainview, NY 11803

and by depositing s:rme enclosed l"n a postpatd properly addressed wrapper ln a
post offlce under the exclusl-ve care and custody of the United States Postal
Service wlthln the State of New York.

That deponent further says that the said addressee ls the petitloner
herein and that the address set forth on sald nrapper Ls the last, known addrees
of the pet l t ioner.

Sworn t,o before me thls
ITth day of January, 1986.

Authorized to
pursuant to Tax



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E W  Y  O R K  L 2 2 2 7

Janaury 17, L986

Charles Gingold
President of C &
95 Cedar  Dr .
W. Plalnvlew, NY

M Fireplace'  Inc.

1  1803

Dear Mr. Glngold:

Please take notlce of che Declsion of the State Tax Coumisslon enclosed
herewLth.

You have now exhausted your rlght of review at the adnlntstratLve Leve1.
Pursuant to section(s) 1138 of the Tax Law, a proceedlng Ln court to revielt an
adverse decision by the State Tax Cornmlsston may be tnstltuted only under
Articl-e 78 of the Civil Practlce Law and Rules, and must be comenced ln the
Supreme Court of the St,ate of New York, Albany County, wtthin 4 months from the
date of this not lce.

Inqulrles concerntng the computation of tax due or refund alLowed ln accordance
with this deciston may be addressed to:

NYS Dept, Taxatl"on and Finauce
Law Bureau - LltigatLon Unlt
BulLdlng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Taxtng Bureaufs Representattve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltl-on

of

CHARLES GINGOLD, AS PRESIDENT
O F C & M F I R E P L A C E S ,  I N C .

for Revlslon of a Determinatlon or fot Refund
of Sales and Use Taxes under Articles 28 and
of the Tax Law for the Period June 1, L977
through February 28, 1981. .

DECISION

Petl.tloner, Charles Gingold, 95 Cedar Drlve, West Plainview, New York

11803, f l l -ed a pet l t ion for revisl-on of a determlnat lon or for refund of gales

and use taxes under Articles 28 and 29 of the Tax Law for the perlods June 1,

1977 th rough Februaty  28 ,  1981 (F t le  No.  42091) .

A hearlng was held before Arthur Johnson, HearLng Offlcer, at the offLcee

of the State Tax CommLssion, Two Worl-d Trade Center, New York, New York' on

Wy 7, 1985 at L:15 P.M. Pet l . t ioner appeared pro se. The Audtt  Dlvlelon

appeared by John P. Dugan, Esq. (Joseph W. Pinto, Esq.,  of  couneel) .

ISSUE

t o

Whether pet i t loner,

sal-es and use taxes due

as corporate presl,dent, is personal-ly liabl-e for both

from C & M Flreplaces, Inc.

FINDINGS OF FACT

1. C & M Fl-replaces, Inc. (t'C & M") lraa a New York corporatlon organtzed

by petltloner, Charl-es Gingold, and was engaged ln the bueinees of repalring,

selling and installlng woodburnlng stoves and fl,replaces.

2. An audlt of the books and records of C & M diecloeed addltlonal salee

and use taxes due as follows:
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audited taxable sales $1,706,954.00 Q 77"
materLal-s used ln capital lmprovements
addi.tional taxable sales based on unaccounted

for  purchases  $59,968.00  @ 77"
expense purchases

totaL audited tax due
tax pald
addltlonal- taxes due

$119 ,487 .00
20,643.00

4 ,L28 .0O
363 .  16

ffi
Lrz,523.80

ffi
On December 11, 198Ir pet l t loner,  on behalf  of  C & M, executed a consent to

flxlng of tax whereby he agreed to the above ltabtlity for C & !1. At the ttme

petit,loner signed the consent, he \ras arrare of the manner in whlch the taxee

were determlned and belleved the amount to be correct.

Petltloner had previously executed consents extendlng the perlod of

l-lnitatlon for assessment of sales and use taxes for the perlod June 1, L977

through l{ay 31, 1980 to February 28, 1982.

3. On February 19, 1982, l.n accordance with the consent to flxlng of tax'

the Audlt Divlsion issued to C & M two NotLce and Demand for Paynent of Sales

and Use Taxes Due documents which, taken togetherr assessed the total tax

llabllity of $32 ,097 .36 plus ml,nl.uum statutory interest for the perlod June 1,

1977 through February 28, 1981. A Notlce and Demand for Sales and Uee Taxee

Due for the same amount was lssued on Novenber 20, 1982 to petltlonerr Charlee

Gl-ngo1d, asserting hls personal Liabllity as an offlcer of C & M for taxes due

from the corporat lon.

4. Petltioner had slgned a prior consent to flxlng of tax on December 10'

1980 whtch covered the perlod June 1, L977 rhrough May 31, 1980 and was ln the

amount of $28,381.99. This consent,  honever,  nas rejected by the Audlt  Dlvl .s lon

slnce the audlt perlod was updated to include the perl-od June 1, 1980 through

February  28 ,  1981.

5. l{r. Gingold contends that as a corporate officer hls personal l-labl-Ltty

ls l-imlted to rhe amount of sales tax whlch C & M fall-ed to collect or coLlected
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and fal led to report ,  an amount he est imated to be $10,298.00, and that his

personal liabllIty does not extend to use tax due and owing by the corPoration.

He argued thay the consent to fixing taxes whlch he executed flxed the Llablllty

of C & M, not his own personal l iabl l l ty.

6. Mr. Glngold was the sole stockholder, presldent and manager of C & M.

He maintained al-l of the corporationrs books and records and prepared and

slgned i ts tax returns.

7. The sum of $11380.77 was reaLlzed from the forced sale at auct ion of

C & Mts entire inventory. The Audit Divlslon conceded that this amount shoul-d

be appl ied against the assessment ln lssue.

CONCLUSIONS OF LAW

A. That sectlon 1133(a) of the Tax Law provides that I'every person requlred

to collect any tax imposed by this article shaLl be personalLy ll"abl-e for the

tax l-mposed, collected or requl-red to be collected under this articlerr (enphasls

a d d e d ) .

B. That petltloner, Charles Glngold, nas a person required to collect tax

wlthin the meaning and intent of  sect ion 1131(1) of the Tax Law and, therefore,

is personall-y liable for both the sales and the use taxes due from C & M tn

accordance with sectLon 1133(a) of the Tax Law ( l lat ter of  A-1 Fence Conpany, Inc.,

New York State Tax Conmlssion, August 7, 1981).

C. That the $1,380.77 rece|ved by the Tax Department from the sale of

inventory of C & M shal-l- be applied agalnst the assessment in issue.

D. That the petl-tl,on of Charl-es Gi-ngold is granted to the extent indicated

ln Concluslon of Law "C"; that the Audit Divislon ls directed to nodify the

Notl-ce and Demand for Payment of Sales and Use Taxes Due issued Novembet 20,



1982: and that,

denied.

DATED: AJ-bany,

except as

New York

-4-

the

JAN 1 ? 1986

so granted, pet l t lon ls ln alL other respects

STATE TAX COMMISSION

PRESIDENT
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