
STATE OF NEW YORK

STATE Tfi( COMMISSION

In the Matter of
o f

Glards PLzza &

the PetLtl"on

Sub Shop

for Redeteruinatton of a DefLclency or Revisl"on
of a Determtnatlon or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law
for  the  Per lod  9 / I /80-513L183.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr belng duly sworn, deposes and saye that
he/she ls an employee of the State Tax Comisslon, that he/she le over 18 yearg
of age, and that oa the L2th day of June, 1986, he/she served the wLthln notlce
of Decisl"ons by certlfied natl upon Glarls PLzza & Sub Shop the petltloner ln
the lrlthln proceeding, by enclosl"ng a true copy thereof l.n a securely sealed
postpaid nrapper addressed as followe:

Glarfs PLzza & Sub Shop
70 I^I. Maln St.
Canbrldge, NY L28I6

and by deposltlng s€rne enclosed
post offlce uoder the excluslve
Service wlthln the State of New

That deponent further says
hereln and that the addresa set
of the petitl"oner.

Sworn to before me thl.s
L2th day of Juner 1986.

AFFIDAVIT OF MAILING

ln a postpaid properly addressed wrapper ln a
care and custody of the Unlted States Postal
York.

that the sald addressee le the Petltloner
forth on eald lrrapper ls the laet knowo addreEe

Authorl.zed to
pursuant to T
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STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the
o f

Glards PLzza & Sub AFFIDAVIT OF MAILING

Petl t lon

Shop

for Redetermlnatl.on of a Deficlency or Revlslon
of a DeteroLnatlon or Refuod of Sales & Use Tax
under ArticLe(e) 28 & 29 of the Tax Law
for  the  PerLod 9 l I l80-5131183.

State of New York :
s 9 .  :

County of Albany :

Davld Parchuck/Janec M. Snay, beLng duly sworn, deposes and eays that
he/ehe ls an employee of the State Tax ConnissLon, that he/ehe le over 18 years
of age, and that on the 12th day of June, 1986, he served the wtthl"n nottce of
Declslons by certlfled nall upon Rl.chard T. Saxton, the representative of the
petlttoner in the wlthtn proceeding, by eoclostng a true copy thereof tn a
securely seaLed postpald nrapper addressed ae follows:

Rlchard T. Saxton
454 Broadway, P.O. Box 817
Saratoga Sprtngs, NY 12866

and by deposttlng s€rne encl-oeed ln a postpaid properly addregsed nrapper in I
post offl.ce under the exclusive care and custody of che Untted States Pogtal
Service withtn the State of New York.

That deponent further says that the sald addressee ie the repreaentaElve
of the petltloner herein and that che address set forth on eald rffapper ls the
Last known address of the representative of the petl"ttoner.

Sworn to before ne thl.s
L?th day of June, 1986,

ter oaths
sect lon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M } I I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

June  12 ,1986

Glarfs PLzza & Sub Shop
70 W. Maln St .
Canbrl.dge, NY L28L6

Gentlemen:

Pl-ease take notLce of the Decislons of the State Tax Co'r'mlsston encloeed
herewith.

You have now exhausted your rlght of revlew at the adnlnigtratlve level.
Pursuant, to sectlon(s) 1138 of the Tax Law, a proceeding io court to revlen an
advetse decl.sion by the State Tax Cor"rnLselon may be lnstituted onl-y under
Artlcle 78 of the CLvlL Practice Law and Rulesr arrd must be co'nmenced in the
Suprene Court of the State of New York, Albany CountI, withLn 4 monthe from the
date of thls not ice.

Inqulrles concern{ng the computat{on of tax due or refund allowed ln accordance
wlth thls declsLon nay be addressed to:

NYS Depc. Taxation and FLnance
Audlt EvaLuatlon Bureau
Assessment Revtelr UnLt
BulLdlng /19, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very truLy youre,

STATE TN( COMMISSION

cc: Taxl.ng Bureauts Representatlve

Petltloner I s Representatlve:
Rlchard T. Saxton
454 Broadwayr  P .0 .  Box  817
Saratoga Sprlags, NY 12866
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STATE OF NESI YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

GIARIIS PTZZA & SUB SITOP

for Revision of a Determination or for Refund
of SaLes and Use Taxes under Artlcl-es 28 and 29
of the Tax Law for the Period September 1, 1980
through May 31, L983.

DECISION

Petltl.oner, Glarits PLzza & Sub Shop, 70 Weet MaLn Street, Cambrldgee New

York 12816, f lLed a pet l t lon for revlsion of a determLnatlon or for refund of

sales and use taxes under Articles 28 and 29 of the Tax Law fot the perlod

September 1.,  1980 through May 31, f983 (Fl le No. 52872).

A hearing was heLd before Frank Landers, Hearing Officer, at the offtces of

the State Tax ComqLsslon, Bullding 9, $f.A. Harriman Campus, Albany, New York,

on September 10, 1985 at 9:15 A.M. Pet l t ioners appeared by Richard T. Saxton,

C,P.A, The Audlt  Dlvis lon appeared by John P. Dugan, Esq. ( l , lark F. Volk,  Esq.r

o f  counse l ) .

ISSUE

Whether a tlmel"y petltlon was flled for the audl-t period in lssue.

FINDINGS OF FACT

1. Pet l t loner,  GLari ts P|zza & Sub Shop, ts a restaurant Located ln

Canbrldge, New York. DurLng the perlod ln lssue, Mr. A. Chrlstopher Russo wae

the sole owner and proprLetor of the restaurant.

2. On December 15, 1983, Mr. Russo signed a consent extendLng the per{od

of llnltatlon for assessment of sales and use taxes for the perlod Septeuber l,

1980 through November 30, 1980 to March 20r L984,
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3. On March 20, L984, the Audit Division Lssued to petitl.oner a Notlce of

Determinatlon and Demand for Paynent of Sal-es and Use Taxes Due (No. S840326021A)

assert ing tax due of $41000.00 plus lnterest for the period Septenber 1, 1980

through February 28, 1981.

4. Two months later, on lIay 15, 1984, the Audlt Dtvlslon lssued to

petitloner a Statement of Proposed Audlt Adjustnent assertlng taxes due ln the

amount of $18,499.39, plus interest,  for the perlod September l ,  1980 through

lfay 31, 1983. The foJ-J.owlng statement appears on the statement: "If you

DISAGREE nlth this statement, return one copy of this adJustment wlth a preclse

explanatlon of your dlsagreement to th{s offlce wlthln 30 daysr' (enphasLs ln

orlginal)

5. 0n or about tlay 29, 1984, a petltlon prepared by Mr. Russo nas recelved

in the Tax Appeal-s Bureau. Ttre petltlon expllcltly refers to the March 20

notice of determlnation, a copy of which was attached to the petltlon.

6. On June 14, L984, approximatel-y two weeks after the petltion was

flled, the Audit Dlvlsl-on issued two more notl-ces of determtnatlon and demande

for paynent of sal-es and use taxes due against the petltioner. One notlce (No.

5840326021A) was a revislon of the March 20th notice and assessed a tax due of

$2 ,796.29 ,  p lus  pena l ty  o f  $699.08  and in te res t  o f  $1 ,303.67 ,  fo r  a  to ta l

amount due of $4,799.04 for the period September 1, 1980 through February 28,

1981.  The o ther  no t lce  (No.  5840615016A)  assessed a  tax  due o f  $10 '798.55 ,

pl-us penalty of $2,581.53 and interest of  $3r132.94, for a total  amount due of

$16,513.02  fo r  the  perLod March  1 ,  1981 th rough May 31 ,  1983.

7. No pet i t lon nas f l led in responae to the not ices dated June 14, 1984.

Mr. Russo was confused by the issuance of four seemingly dupllcate documents in

less than three nonths, and the slnllarlty of the Language used on the Statement

of Proposed Audit Adjustnent and the notlces. He lntended hls orl.gf.nal petitLon
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to act as both an appLlcation for hearlng and an explanation of hle dlsagreement

with the Statement of Proposed Audlt Adjustnent. The narrative portion of the

petitlon addresses the audlt methodology and flndlngs as a whole and does not

specifLcally refer to audlt periods or amounts in lssue. PetLtloner asks that

the petltion of VIay 29, 1984 be deemed a tlnel-y appllcation for a hearlng

coverlng the ent ire audlt  per iod.

8. I t  ls the Audtt  Divis lonrs poslt lon that pet i t lonerts fal l -ure to f l le

a petl.tlon within 90 days of the June 14th notices flnal.ly and lrrevocably

fixes the tax determined to be due.

CONCLUSIONS OF I,AW

A. That a notlce of deternlnatlon "shall- final-ly and lrrevocably flx the

t a x u n ] - e s s t h e P e r s o n a g a i n s t w h o r n 1 t l . s a s s e s s e d '

glvl-ng of notice of such *:ternlnatlon, shall apply to the tax cornnrisslon for a

hearing" (enphasis added) [Tax Law $1138(a)(1)] .  The instant pet l t lonr f l led on

or about l ' lay 29, 1984, explicitly stated the chal-lenged audlt perf.od ae September 1'

1980 through Februaty 28, 1981 and referred to notlce number 5840326021A. It

cannot be deemed to be a tinely applicatlon for a hearlng to challenge notlce

number 5840615016A, whlch covered a different audLt period and was lssued two

weeks after the petttion was fll-ed. Furthermore, even if the petl.tion ls construed

to be a protest of the statement of proposed audit adjustnent' thls fact wouLd

not serve to supplant the statutory requLrement that a hearLng be requested

withLn 90 days after the Tax Cornrnlssionrs issuance of a notlce of determlnatlon

(West Mountaln Corporation v. State of New York Department of Taxatlon an9

F l n a n c e ,  1 0 5  A . D . 2 d  9 8 9 ) .

B. That a proceeding before the State Tax Comlssion ls connenced by the

fil-ing of a timely petitton containlng sufflcient detalL to lndlcate the actlon
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or act ions being protested [20 NYCRR 501.3(a) and (c)] .  One of the not ices

issued June 14, 1984, No. 584032602LA,,  merely revlsed an earl f -er not lce. I t

could not deprlve the State Tax Conmlsslon of Jurisdlction to hear the underl"ying

controversy once the proceedlngs before the Comlssion ltere cotrmenced. Consequently,

petittoner has a right to a hearing on the merlts coverlng the perlod September 1,

1980 through February 28, 1981.

C. That the petltLon of GLarLr s PLzza & Sub Shop ls granted to the extent

indlcated in Conclusl.on of Law ttBtt and ls Ln every other respect denled..

DATED: Albany, New York STATE TAX COUMISSION

JUN I 21986
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