
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Jack & Benak Geizhals
d,/bla Express Prlnt ing Co.

for Redeternlnatlon of a Deflciency or Revlslon
of a Determlnatlon or Refund of Sales & Use Tax
under Arttcle(s) 28 & 29 of the Tax Law
for  the  Per lod  3 lL /75-5131/80 ,

AFFIDAVIT OF MAILING

State of New York :
s s . :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposee and says that
he/she Ls an employee of the State Tax Connlsslon, that he/she ls over 18 yearg
of age, and that on the 5th day of December, 1986, he/she served the wlthln
not lce of Declsion by cert l fLed nal l -  upon Jack & Benak Geizhals,  d/bla Bxprese
Printlng Co. the petltioner ln the withLn proceedlnB, by encloslng a true coPy
thereof Ln a securely seal-ed postpald wrapper addressed as follows:

Jack & Benak GeLzhals
dlbla Express Prlnt lng Co.
237 Lafayette St.
New York, NY 10012

and by depositing same enclosed
post office under the excluslve
Servlce wlthln the State of New

That deponent further says
herein and that the address set
of the pet i tLoner.

Sworn to before ne this
5th day of December, 1986.

in a postpald properly addressed wrapper ln a
care and custody of the Unlted Stateg Postal
York.

that the said addressee ls the PetLtloner
forth on sald lrrapper ls the l"ast knonn addrese

pursuant to Tax Law sectlon 174



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petl.tl.on
o f

Jack & Benak Geizhals
dlbla Express Print ing Co.

for Redetermlnatlon of a Defl.ciency or Revlslon
of a Determinatlon or Refund of Sal-es & Use Tax
under ArticLe(s) 28 & 29 of the Tax Law
for  the  Per lod  3 /L /75-5 /3 I180.

AFFIDAVIT Otr'MAILING

State of New York :
s s .  3

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she Ls an employee of the State Tax Cornmlgsion, that he/she is over 18 years
of age, and that on the 5th day of December, 1986, he served the wlthln nottce
of Declsion by certtfled nalL upon Lawrence Zuckerr the representatlve of the
petltl.oner ln the wlthln proceedlng, by enclosing a true copy thereof In a
securely sealed postpald llrapper addressed as follows:

Lawrence Zucker
225 w. 34rh Sr.
New York, NY 10125

and by depositlng same enclosed in a postpaid properly addressed wrapper ln a
post office under the excluslve care and custody of the United States PostaL
Servlce withln the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petltloner herein and that the address set forth on sald rtrapPer is the
last known address of the representative of the petitloner.

Sworn to before me thLs
5th day of December, 1986.

ster oat
pursuant to Tax Law sectlon L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N
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December 5' 1986

Jaek & Benak Gelzhals
dlbla Express Print lng Co.
237 Lafayette St.
New York, NY 10012

Dear Mr. & Mrs. Gel"zhals:

Please take notice of the Dectsl"on of the State Tax ConmlssLoo eoclosed
herewith.

You have now exhausted your rlght of revlew at Ehe adul.nlgtratlve level.
Pursuant to sectl"on(s) 1138 of the Tax Law, a proceedlng l.n court to revtelt an
adverse decleton by the State Tax Connl.ssl.on may be instl"tuted only under
Artlcle 78 of the CivlL Practlce taw and Rulesr and must be cornmenced 1o the
Supreue Court of the State of New York, Albany Countyr wlthin 4 monthe fron the
date of thl.s notLce.

Inqulties concerning the computat,lon of tax due or refund allowed in accordance
with thls declglon nay be addreseed to:

NYS Dept. Taxatlon and Flnance
AudLt Evaluatlon Bureau
Assessment Revtew Unlt
Bulldlng #9, State Campus
Albany, New York L2227
Phone /l (518) 457-2086

Very trul! foursr

STATE TAX COMMISSION

cc: Taxlag Bureaurs RepresentatLve

PetttLoner I s Representatl.ve :
Lawrence Zueker
225 W'. 34th Sr.
New York, NY 10125



STATE OF NEW YORK

STATE TN( COMMISSION

In the l'latter of the Petitlon :

o f :

JACK and BENEK GEIZHALS DIBIA :
EXPRESS PRINTINC CO.

for Revtston of a Detertinetlon or for Refund
of Sal-es and Use Taxes under Artlcles 28 and 29 :
of the Tax Law for the Pertod March 1, 1975
through May 31, 1980. :

DECISION

PetLttoners, Jack and Benek Gelzhalg dlbla Express Prlottng Co., 237

Lafayette Street, New York, New York 10012, flled a petltl"on for revlelon of a

deternlnatLon or for refund of sales and use taxes under Artlcles 28 and 29 ot

the Tax Law for the perLod March 1, L975 thtough I'lay 31, 1980 (FlIe No. 35952>.

A hearlng was heLd before Arthur Johnson, Ilearlng Officer, at the offlcee

of the State Tax Comlgsion, Two I'IorLd Trade Center, New York, New Iorkr on

February 7, 1984 at 10:00 A.M, and r{as contlnued to conclusion at the same

locat lon on March 18, 1986 at 9:15 A.M., wLth al l  br lefs to be subnl. t ted by

July 30, 1986. Petitloner appeared by Lawrence Zucker, Esq. The Audlt Dlvisloa

eppeared by John P. Dugan, Esq. (W1111am Fox, Eeq., of counsel).

ISSUE

I. Whether platee and oegatLves purchaeed by petltlonern were for resale

to customers.

II. Whether the Audit Dlvlsl"on properLy determtned petlclonersr tax

llablllty based on a one nonth analyeLs of sales aod purchase involceg.

III. Wtrether the AudLt Dlvlsl.on properly dlsallowed certain nontaxable

saLes reported by petitlonera.
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FINDINGS OF FACT

1. Pet l . t loners, Jack and Benek Geizhals dlbla Express Prlnt lng Co.,  were

engaged ln the printlng and sale of advertlslng brochures and tnstructlon

booklets.

2. On October 2, 1981, as the result of an audlt, the Audlt Dlvlston

lssued two notices of determlnatlon and demands for paynent of saleg and use

taxes due against Jack and Benek Gelzhals d/bla Express Prlntlng Co. coverlng

the periods March 1, 1975 through Auguet 31, 1978 and September 1, 1978 through

May 31, 1980 for taxes due of $11,302.76 and $7 rL62.33, reepect lvely '  pLus

accrued interest.

3. Benek GeizhaLs, aa partner of Express Prlntlng Co., executed coneente

extendLng the perlod of llmltatlon for assessment of eales and use taxes for

the perlod March 1, 1975 through l fay 31, 1980 to September 30r 1981. Counsel

for the Audtt Divtsion conceded at the hearlng that the notlce dated 0ctober 2'

1981 wtth respect to the perlod March 1, 1975 through August 31, 1978 waa

lssued beyond the perlod so extended by the consents and therefore, should be

cancelled.

4. An audlt of petltlonerar books and records for the perlod March 1,

1975 through February 28, 1978 comenced ln March L978. The audlt' however,

was suspended approxLnateLy sLx months thereafter at the dlrectlon of the

Department of Taxation and Finance untl.l such tlme aa nelr guidellnea wlth

respect to the appllcatlon of the Sales and Use Tax Law to the printlng lndustry

were flnaLlzed. Before the audlt nas suspended, the Audlt Divlston reviewed

sales and purchase lnvoLces for VIay L977. The audlt nas resumed ln June 1980.

The auditor requested sales and purchase Lnvolceg for the entlre audlt perLod

which was updated to lncLude the perLod March 1, 1978 through May 31, 1980.
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PetltLoners dLd not make avallabl-e the records requested by the Audlt Dlvision

and as a result petitlonersr llablllty was determlned based on the prlor

analysls of May L977, A revl.ew of the sal-es involces for the month dlsclosed

that eales of $699.00 or 1.598 percent of reported nontaxable sales l tere not

substantlated by an exemptton certl-fLcate and thus were dlsaLlowed. Thle

percentage was appl led to nontaxable sal-es of $31369'761.00 for the audlt

perlod to arrlve at addltlonal- taxable saLes of $53,848.00 and tax due thereon

of $4,307.84. The examtnatlon of purchase Lnvolces revealed that petLtlonerg

falled to pay sales or use tax on purchases of plates and negatlves amounttng

to $6,181.00. In addlt lon, no tax naa pald on machlnery parts of $72.00.

These purchases represented 15.081 percent and .176 percent '  respect lvely,  of

total purchases of productlon eLements for the uonth. These percentagea were

appl led to purchases of $2,4591456.00 to determLne taxable purchases of $329'377.00

for the audit  per l-od and addit lonaL tax due of $13,175.08. Tax due on the

acqulsi t lon of f lxed assets total- led $982.17. The purchasee of plates, negattves

and machlnery parts were heLd subject only to the New York Clty local tax so ag

to conform with the new guidel-lnes for the printlng lndustry whLch Llsted euch

items as machinery and equl-pment exempt from statewide and l-ocal- ealee and use

taxes (except in New York City). PetLtioner took the position that the platea

and negatl-ves were sold to customers and thus exempt from tax as purchaeee for

resal-e.

5. The amount of taxes due on the notice Lssued for the the perlod

Sept,ember l ,  1978 through May 31, 1980 of $71162.33 conel.sts of the fol lowlng

areas of def ic iencys plates -  $5,474.96; dtsal lowed nontaxable sales -  $1'503.28;

f l xed  assets  -  $184.09 .
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6. PetitLoner purchased artwork, paste-ups, ntock, pLates' blndlog and

any other ltens or services requLred to produce the prlnted naterLaL. Petltlooer

owned llnlted printing equlpment. Onl.y thirty-f l"ve percent of the Prlnting ItaB

perforned ln-house. In those iastances where the prlntlng was contracted to an

outslde prLoter, petLtLoner furnl.shed the plates. The typlcal plate was goooth'

flat and made of a thln netal-llc naterLal. On the pl"ate was embelLlehed,

encrugted or surmouoted type, photos or engravlnger as the situatLon required,

to nake the fLnal flntshed plate. The flnal pl-ate was then nounted otr the presg

and used to produce the printed produet.

7. PetltLoners had thelr customers execute a wrltten understandlng whlch

stated as follows:

"As hae been our practlce ln the pastr lt 1s agreed that
you (Express Prl"nting Conpany) w111 purchaser oo otlr
behalf, whatever plates, negativee, and/or positlves are
oecesaary for the prLnrl-ng of Jobs ordered by us. These
platesr negatLves and/or posLtl.ves are, and shall remaln'
our property and shalL be held by you solely for use oo our
behalf Ln connectlon wlth prl"nting ordered by us. For our
convenlence' you are requested to retaln these plates'
negatives, and/or posttlves at your preml.see untl"l such
tlme as we dlrect deLtvery otherwl"se."

Pettt,lonersr eales lnvoLces stated "Lncluded tn thl.s b111 type, platee and

negatlves w111 be stored by us for one year wtthout aoy Llabllltyrr.

8. Petltionersr total price to the cuatomer el"ther lncluded a charge for

pLates or such charge was separately stated on the invoice. There ltas oo

charge to the cuatomer for pLates on reorders. PetltLooer colLected aales tax

where appltcable from the customer on the total amount of the lavoice.

9. Petltloners offered no ev{dence wl"th respect to the unsubetantlated

nontaxable sales dlsallowed by the Audtt DLvlslon or the tax found due on flxed

assets .
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10. Petl.tioners maintal"ned complete and adequate bookg and records for the

audlt perlod. Petitloners dld not agree to the use of a test pertod for

deternlning any tax llablLlty for the entlre perlod under audlt.

CONCLUSIONS OF LAI,J

A. That the plates and negatives were used by petltl"oners ln thelr

prlntlng process prlor to any transfer of tltLe or possesslon thereto and that

such use preeluded petltionere from purchasing plates for reaale as euch or as

a physlcal component part of tangtble personal property tn accordance with

section f10f(b)(4) of the Tax Law. The prlnary purpose of the pLatee lras not

for reEel-ltng then to customers but rather for petltlonerst use ln produclng

the flnal prLnted product and regale thereof was purely l.nctdental (Mattet of

tagx AdvertLetng, Inc. v. State Tax ConmLeelon, 67 lDzd.1066; llatter of Cut-Outq

Ioc. v. State Tax ConmLssLon, 85 ADzd 838). Moreoverr the plates ltere purchaeed

by pettttoners on theLr own behalf and not as agents for customers.

B, That plates and negattves used to produce prtnted oaterlal for sale

constttute equlpnent exempt from the lmposltlon of New York State eaLea aod uee

tax under sectl.on 1115(a)(12) of the Tax Law. Sald plates however' are eubJect

to the New York Clty Loca1 tax rate. Petltloners lrere also requlred to collect

the tax imposed under eectlon 1105(a) of the Tax Law oo the total amount of the

lnvoX.ce, lncLudlng any separately stated charge for platee.

the

test

for

C. That sl"nce petltloners dld not provlde couplete books aod

Audlt Dlvlslon for examlnatlonr the Audit Dtvlslonrg uee of a

of galeg aod purchases as a basis for estl"mattng petltlooerst

the enttre audtt pertod nas proper pursuant to sectlon 1138(a)

records to

one month

llablt tty

of the Tax
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Law (Matter of Surface Llne Operators Fracernal Organlzltlon, Iac. v. State Tax

Conmlselon, 85 AD2d 858).

D. That sectlon 1132(c) of the Tax Law epecLflcally provides that 'rlt

ehaLl be presumed that alL recelpts for property or servlc€o.,. are subJect to

tax untll the contrary l"s establlshed, and the burden of provlag that any

recetpt... ls not taxable hereunder shall be upon the person requl"red to

coLlect tax or the customer. Unlese (f) a vendor shall have taken from the

purchaser a certifl.cate in such foru as the tax commieslon Day prescrl.be... e or

(2) ttre purchaser prLor to taklng dellvery, furnishes to the vendor: any

affldavtt, etatement or addltlonal evldence, documentary or otherwtser whlch

the tax connLssl"on nay requlre demoostratlng that the purchager {s an exemPt

organlzation described ln sectloo eleven hundred slxteen, the sale ehall be

deerned a taxable saLe at retail." Petitloners dld not have proper exeuptlon

certLflcates from customers for the sales disallowed by the Audlt DlvlsLon.

Accordingly, petltloner waa required to collect tax on sal"d transactl.ona

pursuant to sectlol;- LL32(c) of the Tax Law.
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E. That the petl"tl.on of Jack and Benek GetzhaLs dlbla Exprees Prtntiog

Co., le granted to the extenc that the NotLce of DetermlnatLon and Dernand for

Paynent of Sales and Use Taxes Due lssued october 2' 1981 for the perlod

March 1, 1975 through August 31, 1978 ls cancelLed; that to aL1 other respects,

the petitlon ls denied and the nottce issued for the perlod Septeuber I' 1978

through l{ay 31, 1980 ts sustaLaed.

DATED: Albaoy, New York

DEC 0 51986

STATE TAX COMMISSION

PRESIDENT
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