
STATE OF NEW YORK

STATE TAX COMMISSION

In the l"l,atter of the Petitlon
o f

Claude Gardner and Clinton Mathlson
dlbla c & C Super Servlce

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Art tc le(s) 28 & 29 of the Tax Law
for  the  Per lod  9 lL l77  -  11 /30 /80 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being dul-y sworn, deposes and says that
he/she is an employee of the State Tax Comlssion, that he/she ls over l8 years
of age, and that on the 19th day of June, 1986, he/she served the wlthln notlce
of DecisLon by certlfled maiJ- upon Claude Gardner and Cllnton }trathlson, dlbla C
& C Super Servlce the petitioner in the wlthln proceeding' by enclosing a true
copy thereof in a securel-y seal-ed postpaLd rrrapper addressed as followe:

Claude Gardner and Cllnton Mathison
d/bla C & c Super Service
c/o Claude Gardner
1335 W. llashington
Orlando, FL 32805

and by deposlting same enclosed ln a postpald properl-y addressed wrapper ln a
post office under the excluslve care and custody of the UnLted States Postal
Servlce wlthin the State of New York.

That deponent further says that the sald addressee is the petitloner
hereln and that the address set forth on saLd wrapper ls the last known address
of the pet l t loner.

Sworn to before me this
l9th day of June, 1986.

ter oat
Law sect ion I74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLtLon
o f

Claude Gardner and Clinton MathLson
d/bla C & C Super Service

for Redeterminatlon of a Deflciency or Revislon
of a Determination or Refund of Sales & Use Tax
under Arttcl-e(s) 28 & 29 of the Tax Law
for  the  Per lod  9 /L177 -  LL l30 l8O.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duJ-y sworn, deposes and says that
he/she 1s an employee of the State Tax GommLsslon, that he/ehe ls over 18 yearg
of age, and that on the 19th day of June, 1985, he served the withLn notice of
Decision by certified naLl upon Attil la Kalmus, the representative of the
petitioner in the within proceedlng, by encJ-oslng a true copy thereof in a
securely sealed postpald wrapper addressed as follows:

AttlLta Kalnus
Bernard Fromartz
26 Cour t  S t .
Brooklyn, NY 11242

and by deposltlng same enclosed ln a postpaid properl-y addressed wrapper in a
post offlce under the exclusive care and custody of the United States Poetal-
Servlce wlthln the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petltioner herel-n and that the address set forth on sald wraPper is the
last known address of the representative of the petltioner.

Sworn to before me thl.s
19th day of June, 1986.

t o a
Tax



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

June 19 ,  1986

Claude Gardner and Clinton Mathleon
d/bla C & C Super Servlce
c/o Claude Gardner
1335 W. liashtngton
Orlando, FL 32805

Gentlemen:

Please take notlce of the DecLslon of the State Tax Conmiselon enclosed
herewlth.

You have now exhausted your rlght of review at the adminl"etrattve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng l"n court to revlew an
adveree declslon by the State Tax Cornmieslon may be lnstl"tuted only under
Article 78 of the Ctvll PractLce Law and Rul-es, and must be comenced in the
Supreme Court of the State of New Yorkr Albany Countlr wlthln 4 monthe fron the
date of this notl"ce.

Inqulrles concerning the computatlon of tax due or refund aLlowed l"n accordance
wlth thls decl"sLon nay be addressed to:

NYS Dept. Taxation and Flnance
Audlt Evaluation Bureau
Asgegsment Revlew Unl"t
Bul ldlng #9, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TN( COMMISSION

cc: Taxing Bureaurs Representat lve

Petltloner I s Representatlve :
AttlLta Kalmus
Bernard Fromartz
26 Cour t  S t .
Brooklyn, NY 11242



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of Pet i t lon

o f
: DECISION

CLAUDE GARDNER AND CLINTON MATIIISON
DlBlA C & C SUPER SERVICE :

for Revlslon of a Deternlnatlon or for Refund :
of Sales and Use Taxes under Articles 28 & 29
of the Tax Law for the Perlod September 1, L977 :
through November 30, 1980.

:

Petitl.oners, C1-aude Gardner and Cllnton Mathlson, d/bla C & C Super ServLce,

c/o Claude Gardner, 1335 West Washlngtoo Street, Orlando, FL 32805 flled a petltlon

for revtslon of a deternlnatlon or for refund of sales and use taxes under Artlcles

28 e 29 of the Tax Law for the perlod Septenber 1, L977 through Novenber 30' f980

( F l l e  N o .  5 8 1 3 4 ) .

A hearing was held before Arthur Johnson, Hearlng Offlcer' at the offices

of the State Tax Co 'nisslon, Two trIorld Trade Center, New York, New York' on

November 19, 1985 at 9:"15 A.M. wLth alL br l .efs to be subnit ted by JaouarY 2O'

1986. Petitloner appeared by Bernard Fromattz, Esq. (Attll la Kal-uus, Esq. of

Counsel). The Audlt Divislon appeared by John P. Dugan, Esq. (WiJ.llan Fox,

E s q . ,  o f  C o u n s e l ) .

ISSUES

I. Whether the Audlt DlvLslon properly lssued a Notlce of Deterulnation

and Demand for Paynent of Sales and Use Taxes Due to petitioners ln accordance

wlth the provlslons of sect ions 1138(a) LL47(a)(1) and of the Tax Law and l f

9 O r

II. Whether petLtloners tlneLy appLted for a hearlng.
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FINDINGS OF FACT

l .  On Septenber 18, 1981r the AudLt DlvLelon lggued a Not lce of Determlnat lon

and Demand for Paynent of Sales and Use Taxes Due against Cl-aude Gardner aod

Cllnton Mathison, d/b/a C & C Super Servlce (herelnafter rrC & C") coverLng the

perlod September 1, 1977 through November 30, 1980 for taxes due of $20'720.00,

plus penaLty and interest of  $9,475.17, for a total  of  $30,L95.27. Sal"d not lce

was lssued folLowtng an audit of C & C's books and records.

2. Clinton Mathison, a parcner ln G & C, exeeuted a consent dated

Sepcember 26, 1980 extendlng the perl-od of tlnitation for assessment of sales

and use taxes for the perlod September 1, 1977 through August 31, 1980 to

December 20, 1981.

3, The notLce lras addressed to 259 Enpl.re Blvd., Brooklyn, NY LI225 whl"ch

was the correct address for the buslness. The nalllng record of the Department

of Taxatl"on and FLoance dated September 18, 1981 for notLces of determinatlon

llsted the notlce referred to above. The nalllng record had the slgnatures of

the person who wltnessed the seallng and stanplng of the envelopes ln whlch the

notlces were enclosed and also the person who deposited the notlces ln a branch

of the Unlted States Post Offlce. The slgnatures were witnessed by two dlfferent

enployees of the nall and supply sectlon. Petitioner Claude Gardner denled

recelpt

4 .

o f

c

the not ice.

& C argued that the Departmentfe maillng record does not ueet the

statutory malLing requirenents provl"ded ln sectlon LL47 (a) (1) of the Tax Law.

C & C further argued that a Postal Service form entitled |tAcceptance of Regletered,

Insured, C.O.D. and CertLfl"ed Mallrf which was submltted at the hearing ln

conJunctlon wlth the naillng record was l.ncompLete and dld not have a U.S. poat

o f f l ce  sea1.
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5. The Audit  Divis lon did not present a signed postal  receipt.  There was

no evidence in the Audit DLvislonts fll-e that the notice was returned undeLivered.

6. The Audit Dlvision and the Tax Appeals Bureau have no record of a

protest or a pet i t ion being f i led with respect to the notLce lssued Septenber 18'

1981 within ninety days after the not lce was issued. AccordLngly,  C & C was

denied a hearing on the merits of the audit. At the request of Bernard Frornartz,

the representative for C & C, the Tax Appeal-s Bureau granted a hearlng on the

jur isdict lonal issue of t lnel lness. C & C argued that Mart in Fl legel,  an

accountant who represented then during the audLt, dlsagreed with the audlt

results as early as June 1981. C & C offered several  pieces of correspondence

whlch elther predated the notice or rrere not dated wLthin nl-nety days of the

lssuance of the notlce. Moreover, the only correspondence submt-tted that makes

reference to the notlce hras a letter dated November 23' 1983.

CONCLUSIONS OF LAW

A. That sect ion 1138(a)(1) of the Tax Law provldes, ln pert lnent part ,

that a notice of determinatlon of tax due shal-l- be gLven to the Person ltabl"e

for the collectlon or payment of the tax and such determinatlon shall finalLy

and lrrevocably flx the tax unless the person against whom it Ls assessed'

withln ninety days after giving of notice of such determlnatLon shall appl-y to

the tax coumission for a hearing, or un1e6s the Tax Connisslon of its own

motlon shall redetermlne the same.

B. That secr lon 1t47(a)(1) of the Tax Law provides that any not lce

requlred under the provisions of Artlcl-e 28 & 29 may be glven by nail-lng the

same to the person for whom lt is lntended Ln a postpald envelope addressed to

such person at the address given ln the last return fil-ed or applLcatlon made.

A notlce of determlnatlon shaLl be malled pronptly by reglstered or certl.fled
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maLl and that any perlod of tlne whlch l.s deternlned accordlng to the provlsions

of ArtLcle 28 by the glvlng of notlce shaLl coomence to run from the date of

nalllng of such notice. The nal"lt"ng of such notlce shall be presumptlve

evldence of the recelpt by the person to whom lt is addregsed.

Subsectioo (2) provl.des that lf any return, clatm, scatement, applicatlon,

or other document requlred to be ftLed wlthln a prescrl.bed perl.od under ArtLcle

28 ls dellvered after euch perlod, the date of the United Statee postmark

stamped on the envelope sha11 be deened to be the date of dellvery.

C. That the Audlt Divlslon gave petltioners notice of the addlttooal taxes

determlned due ln accordance wlth sectlon 1138(a) of the Tax Law. Moreoverr

the Audlt Dlvlslon establlshed that lt followed the nalllng requlremente of

section LI47 (a) (1) of the Tax Law. Slnce nalling was shown' lt ls presumed

Ehat the notl-ce was recelved by C & C (llatter of t.J. Gulf , Inc., State T .,

l{ay 29 1985). The presunptlon of receipt ls rebuttable (Matter of Ruggerlte ,Inc.

v State Tax CornmLssloq, 64 NY 2d 688). However, petitioners falled to overcome

the presumptl"on.

D. That pet l t loners dl"d not f l1e a protest

for a hearl"ng wlth respect thereto wlthin nl.nety

gave notice of the taxes due. Accordingly, the

lrrevocably flxed.

to the notlce or nake applLcatlon

days after the Audlt Dlvlslon

ltabtllty was finally and



E. That the pet l t lon

Super ServLce ls dented and

Sales and Use Taxes lssued

DATED: Albany, New York

JUN 1 91980

-5-

of Claude Gardner and Clinton Mathlsonr

the Nottce of Determlnatl"on and Deuand

September 18, 1981 ls sustained.

STATE TN( COMMISSION

dlbla c & c

for Payoent o f
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