
STATE 0F NEI4I YORK

STATE TAX COMMISSION

In the Matter of the PetLtl"on
o f

Mahnoud FarraJ

for RedeterninatLon of a Deflclency or Revlslon
of a Determlnetlon or Refund of Sales & Use Tax
under Artlcl-e(s) 28 & 29 of che Tax Law
for  the  Per iod  I2 /L176 -  5 l3L l8O.

and by deposltlng same enclosed
post offlce under the excluelve
Servtce lrlthl"n the State of New

That deponent, further says
herein and that the address set
of the pet l t loner.

Sworn to before ne thls
12 th  day  o f  June,  1986.

AF'FIDAVIT OF MAILING

in a postpaid properly addressed wrapper ln a
care and custody of the Unlted Stacee Poetal
York.

that the saLd addressee is the petltloner
forth on satd lrrapper ls the last koown addrese

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, bel.ng duly sworn, deposee and eays that
he/she ls an employee of the State Tax Comlgsion, that he/she le over 18 yearg
of age, and that on the 12th day of June, 1986, he/she served the wtthln aotlce
of Decislon by certlfled mall upon Mahuoud Farral the petltioner la the wLthln
proceedlng, by enclostng a true copy thereof in a securely eealed postpald
lrrapper addressed as follows:

Mahnoud Farraj
624 5th Ave.
Brooklyn, NY 11215

lst,er oa
Law sectlon 174
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June 12, L986

Mahnoud FarraJ
624 5th Ave.
Brooklyn, NY 11215

Dear Mr. Farraj :

Please take notlce of the Declsion of the State Tax Conmlgslon encloeed
herewlth.

You have now exhausted your rlght of revlew at the adntnlstratlve leveL.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlew en
adverse declsion by the State Tax Cornnlsslon nay be lnstltuted ooly under
Artlcle 78 of the Clvll Practlce Law and RuJ-ee, and must be cor"-enced in the
Supreme Court of the State of New York, Albany County, wlthl"n 4 months fron the
date of this not ice.

Inqulrles concernLng the computation of tax due or refund alLowed tn accordance
w{th thls declsl.on may be addressed to:

NYS Dept. Taxatl.on and Flnance
Audit Evaluatl"on Bureau
Asgessment Revlew Unlt
Bullding #9, State Canpus
Albanyr New York L2227
Phone # (518) 457-2086

Very trul-y yours,

STATE TAJ( COMMISSION

cc: Taxtng Bureaurs Representatlve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

I'{AHMOUD FARMJ

for Revision of a DetermLnation or for Refund
of Sales and Use Taxee under Artlcl-es 28 and, 29
of the Tax Law for the Period December 1, 1976
through August 31, 1980.

DECISION

Petltl.oner, Mahmoud FarraJ, 624 5th Avenue, Brooklyn, New York 11215,

fl1ed a petltlon for revislon of a determination or for refund of sales and use

taxes under ArtLcLes 28 and 29 of the Tax Law for the perlod December 1, L976

through August  31 ,  1980 (F i1e  No.  53319) .

A hearlng was hel-d before Arthur Johnson, Hearlng Offlcer, at the offl.ces

of the State Tax Comrnlgslon, Two WorLd Trade Center, New York, New York, on

January 31, 1986 at 9:00 A.M. Pet i t loner appeared pg S. The Audlt  Divls lon

appeared by John P. Dugan, Esq. (Michael Glannon, Eeq.,  of  counsel) .

ISSUES

I. Whether petitioner tlnely appl-ied for a hearing.

II. Wtrether the Audlt DlvisLon properly denLed petitlonerrs cLaim for

refund.

FINDINGS OF FACT

1. Petitloner, Mahmoud Farraj, operated a grocery store ln BrookL1rnr New

York durLng the perlod at issue.

2. 0n Januarl 20, 1981, the Audit DivisLon issued notlces of deternlnatlon

and demand for payrnent of saLes and use taxes due coverLng the periods December 1,

1976 through May 31, 1980 and June 1, 1980 through August 31, 1980 for taxea
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due of $221293.24 and $1,410.23, respect lvely,  plus appl- icable penalt lee and

lnterest. The Audlt Dlvlslon folLowed normal- offlce nalling procedures for

such notices and they were sent to the correct address.

3. Petltloner executed a consent extending the period of llnltatlon for

assessment of sales and use taxes due for the perlod Decenber 1, 1976 through

November 30, 1979 to March 20, 1981.

4. The aforesaid not lces nere lssued as a result  of  an audlt  of  pet l t lonerfs

books and records. The audit  dlsclosed unreported taxable sal-es of $297,318.00

wl th  tax  due thereon o f  $23,703.47 .

5. On May 15, 1981, the Audlt Dlvlslon recelved a letter from Marvln

Snith Associates, pet l tLonerts authorized representat lve, whlch Protested the

notLce lssued for the period December 1, 1976 through May 31, 1980. The

envelope in whlch the l-etter rrtas nalled ltas poatmarked May 11, 1981.

6. On June 3, 1981, the Audlt  Divis l ,on advised pet i t ionerts representat ive

that the letter of May 11, 1981 was not recelved wlthln nLnety days after the

tssuance of the notices referred to in Findlng of Fact tt2tt and, thereforer the

taxes were finalLy and irrevocabl-y fixed.

7. 0n JuI-y 30, L982, petitloner flled a petition with the Tax Appeals

Bureau with respect to the two notices. Petitloner was agaln advlsed that the

letter of  May 11, l98l  was not a tLnely protest.

8. On December 22, L982r petitioner filed an appllcation for a refund of

$10r300.00. The amount of the refund claln was based on the paJrments Petltloner

made towards the assessments. PetltLoner was seeking to have a hearlng on the

uerits of the audLt that nas conducted.
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9. By !-et ter dated March 6, 1984, the Audlt  Dlvls l .on denLed pet l t ionerrs

refund claim on the grounds that he was gLven proper not,Lce of the taxes

determined due and failed to tl.mel-y protest such notlces.

10. Pet i t ioner appl led for a hearing on June 1, 1984 to revlew the refund

denial .

11. Pet i t loner argued that his representat lve, Mr. Marvin Smith'  had

suffered a heart attack and was hospltal-ized durlng the period ln whl-ch to flle

a t imeJ-y protest.

12. During the course of the audlt, petltloner naa represented by Marvln

Snith and MichaeL Snlth. Mlchael Snith was the son of ltrarvln Snlth and was an

actlve member of the flrn.

CONCLUSIONS OF LAW

A. That sect lon 1138(a) ( f)  of  the Tax Law provLdes, in pert lnent part ,

that a notlce of determlnation of tax due shall be glven to the peraon llable

for the coLl-ectlon or payment of the tax and such determlnation shall f1naL1y

and LrrevocabJ.y fix the tax unl-ess the person agalnst whom it ls assessed,

wtthin ninety days after giving of notlce of such determLnatlon ghall- apply to

the tax conmission for a hearing, or unless the Tax Co'nlsslon of lts o$n

motion shal l  redetermine the same.

B. That sect ion 1I47(a)(1) of the Tax Law provides that a not ice of

determlnatlon shall be nailed pronptly by reglstered or certlfied nall and that

any perlod of tine whlch ls deternLned accotdLng to the provislons of Artlcle

28 by the givlng of notice shall conmence to run from the date of maLJ-lng of

such notlce. SubsectLon (2) provldes that if any return, clalm, statement' appll-

cat ion, or other document required to be f i l -ed withln a prescr lbed perlod under
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Artlcle 28 is dellvered after such period, the date of the Unl.ted States

posturark stamped on the envel-ope shall be deemed to be the date of delLvery.

C. That the Audlt DivlsLon gave petitioner notice of the addltlonal taxes

due on January 20, 1981. PetLt lonerts protest to the not lce or appl lcat lon for

a hearlng wl.th respect thereto nas postmarked May 11' 1981' whlch ls one

hundred and twelve days from the date the Audlt Dl.vLslon gave notlce of the

taxes due. Accordlngly, petitionerrs ltablllty was flnally and lrrevocably

f ixed.

D. That sect lon 1139(c) of the Tax Law provides that a person shaLL not

be entltled to a refund or credit of tax whlch had been determlned to be due

pursuant to sectlon 1138 where he has had a hearing, as provlded ln sald

section, or has falled to avail hlnself of the remediee therein provided.

Slnce pet i t ioner fal led to t lnelyrappl l  fot  a hearlng, he is not ent l t led to a

refund of the taxes paid against the liablllty that was lrrevocably flxed.

E. That the petLtlon of Mahmoud Farraj ls denled and the notices of

determLnation and demand for payment of sales and use taxes due lssued January 20'

1981 are sustalned.

DATED: Albanyr New York STATE TAX COMMISSION

,JUN I 21986
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