
STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Pet l t lon
of

The Farm - Dal Pra Enterprlses, Inc.

for Redetermlnatlon of a Deflciency or Revlslon
of a Determinatlon or Refund of SaLes & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law for the
Per tod  3 /  L  179-8 /31 /83 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr being dul-y sworn, deposes and says that
he/she ls an enployee of the State Tax Conmlsgion, that he/she ls over 18 yearg
of age, and that on the 12th day of November, 1986, he/she served the wlthln
notlce of Declslon by certifled nail upon The Farn - Da1 Pra Enterprises, Inc.
the petltloner ln the wlthln proceeding, by encloslng a true copy thereof ln a
securel-y sealed postpaid lrrapper addressed as follows:

The Farn -  Dal Pra Enterpr ises, Inc.
1419 Rosedale Ave.
Bronx, NY 10472

and by depositing same enclosed ln a postpaid properly addressed wrapper ln a
post offlce under the excluslve care and custody of the United States Postal
Service wl.thin the State of New York.

That deponent further says that the saLd addressee ls the petltloner
hereln and that the address set forth on said nrapper is the last known address
of the pet l t loner.

Sworn to before me this
12th day of November, 1986.

pursuant to Tax Law sectlon 174



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petltlon
o f

The Farn - Dal Pra Enterprises, Inc.

for Redetermlnatl-on of a DeflcLency or Revlsion
of a Determlnation or Refund of Sales & Use Tax
under Artlcle(s) 28 e 29 of the Tax Law for the
Per lod  3 l  I  179-8 /31 /83 .

and by depositing
post off lce under
ServLce wtthin the

That deponent
of the pet l t ioner
last known address

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and saye that
he/she ls an empJ-oyee of the State Tax Connlsslon, that he/she Le over 18 yeare
of age, and that on the 12th day of November, 1986, he served the wl.thln notlce
of Decislon by certlfled mail upon Rl.chard E. DeCurtls, the rePresentatlve of
the petltloner in the wlthln proceedlng, by encloslng a true copy thereof Ln a
securely sealed postpaid wrapper addressed as follows:

Rlchard E. DeCurt is
24  Cooper  S t .
Yonkers, NY 10704

same enclosed in a postpai.d properJ-y addressed wrapper ln a
the exclusive care and custody of the Unlted States Poetal

State of New York.

further says that the said addressee Ls the rePreaentatlve
herein and that the address set forth on said ltrapPer Ls the

of the representat lve of the petf t ioner.

Sworn to before me thls
I2th d.ay of November, 1986.

ster oat
pursuant to Tax Law sectlon 174
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November 12' 1986

The Farm - Dal Pra EnterprLses, Inc.
1419 Rosedale Ave.
Bronx, NY L0472

Gentlemen:

Pl-ease take notlce of the Declsloo of the State Tax Comlsston eucloeed
herewtth.

You have now exhausted your rlght of revlew at the admlolstrattve level.
Pursuant to sectloo(s) 1138 of the Tax Lawr a proceedlng ln court to revtelt atr
adverse decLsioa by the State Tax Connl.sslon nay be lnstltuted only uoder
Artl"cle 78 of the ClvlL Practl"ce Law and Rulesr aod uust be cornnenced l.n the
Suprene Court of the State of New York, Albany Countlr wlthtn 4 noothe from the
date of thl.e notl.ce.

Inqulries concernlng the computatlon of tax due or refund allowed la accordanca
wlth thls declslon may be addressed to:

NYS Dept. Taxatlon and Finance
Audlt Evaluation Bureau
Assessment Revlew Unlt
Bul1dlng #9, State Canpus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureauts Representatl-ve

Petltloner I s Representatlve :
Rlchard E. DeCurtls
24 Cooper St.
Yonkets, NY 10704



STATE OF NEI^I YORK

STATE TAX COMMISSION

Io the Matter of the Petltlon

o f

THE FARM - DAL PRA ENTERPRISES, INC.

for Revlsloa of a Deternlnatlon or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Perlod March 1, L979
through August 31, 1983.

DECISION

Petitloner, The Farm - DaL Pra Enterprtseg, Inc., 1419 Rosedale Aveoue,

Bronx, New York LO472, flled a petltlon for revlsloa of a deternlnatloo or for

refund of sales and use taxes under Artlcles 28 and 29 of the Tax Law for the

perlod March 1, 1979 through August 31, f983 (FtLe No, 53951).

On May 12, 1986' petttloner walved lts right to a hearlng and requeeted

that a declsion be rendered based on the entire record contalned ln the Audlt

Dlvl.slonre flIe. After due cooslderatlon of the record, the State Tax Comiesloo

hereby renders the followLng declslon.

ISSUE

Whether the late paynent of eaLes tax by petltloner waa due to reaeonable

cause and, therefore, warrants the cancellatLon of penalty and loterest ln

excess of the mlnlmum statutory rate.

FINDINGS OF FACT

l .  0n June 20, 1984, the Audlt DLvlslon, as the result of a f leld audlt,

lssued to the petltloner, The Farn - Dal Pra Enterprises, Inc.r tno notLces of

determtnatlon and denandg for payment of sales and use taxes due. The fLrst

notlce (No. S840620548M) asserted a eaLes tax due of $23,462.36, plus penalty

of  $5,865.59 and ln terest  o f  98,955.74,  fo t  a  to ta l  due of  938,283.69 for  the

perlod March 1, 1979 through August 31, L982. The second notlce (No. S840620549M)



-2 -

aseerted a sates tax due of $15,805.29, plus penalcy of $21704.45 and lntereat

o f  $2 ,208.98 ,  fo r  a  to ta l  due o f  $201718.72  fo r  the  per lod  Septenber  1 ,  L982

through August 31, 1983. The petltioner, by slgnature of lta preeidentr Davld

Dal Pra' executed slx (6) conaents extendlog the perlod of llnltatLons for

aseeasment of sales and use taxes the last of whlch extended the perlod March 1,

1979 through February 28, 1983 to June 20, f984.

2. DurLng the perlod at lssuer the petttloner operated a retall produce

store ln the Parkchester area of the Bronx. Petltloner deternlned taxable

sales by narklng up taxable purchases.

3. On audit, the petitloner nade avallable for revlew a check dlsbursements

journal' purchase lnvolces and monthly bank statements. The audltor requeE ted

but was not provided with cash reglster tapes, gales Lnvotces or a general

Ledger,

4. In vtew of the lnadequacy of pecitl"oaerrs books and records, the

audLtor used a test perLod to detennine petl"tionerts salee tax 11ab111ty. The

audltor flrst conducted a taxable ratlo test lrhlch lndlcated the followlng:

Perlod
glrl t f f i l r t30lso
L z l L l 8 0  t o  1 1 / 3 0 / 8 r
1 2 / L / 8 1  r o  L L / 3 0 / 8 2
1 2 l L l 8 2  r o  8 / 3 1 / 8 3

The audLtor next lncreased reported grose sales

per Federal tax returns nere coneldered coo l-ow)

per test to audlted gross sales as fol lows:

Taxable
Ratto Percentage

8 .242
2L .LzZ
22.932
29.222

by L07" (the narkup percentages

and applled the taxable ratioo

Audlted

249,507 .00
313 ,741 .00

Audited
Gross Sales

+iffitd'o
1 ,191  , 376 .00
r , 37  4 ,250  . 00

Taxable
Ratlo

M
. 21T2
.2283
.2922
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Audited taxable saLes of $3371013.00 nere assessed at 82, result lng ln audtted

tax due of.  $26,96L.04. Credlt  was glven for tax pald of $13,843.76, reeult lag

io tax due of $13r117.28. Audlted taxable eales of $668,A42.00 were aesesEed

at 8lZ, resulttng ln audlted tax due of $55 rIL3.46. Credlt was glveo for tax

pald of $28,963.09, regult ing ln tax due of $261150.37, The total  tax due is

$39,267.65 on the addlt lonaL taxable sales.

5. As a resuLt of negotlatlons between petltlonerte represeotatlve and a

represetrtatlve of the Audlt Dlvlslon, the petltioner subnltted a wl.thdrawal of

Petltlon and DLscontlnuance of Case whereby tt lrLthdrew lts petitl.on for review

of the notLces and agreed to a revised tax due of $23,350.17. The petltloner

Ls only protestlng the lnposltlon of penalty and interest.

6. PetLtLooer has not submltted aoy evl.dence that the fallure to pay the

above llabtltty was due to reasonable cause and not due to willful neglect,

CONCLUSIONS OF LAI{

A. That durl"ng the perlod at issue, Tax Law sectlon 1f45(a) (1) (1) imposed

penalty and interest for faLlure to flle a return or to pay tax lrlthln the tlne

Llnitatlons prescrtbed by Articles 28 and 29 equal to:

ttflve percent of the amount of tax due lf such fal.lure
ls for not more than one month, wlth an addltlonal one
percent for each addltlonal nonth or fraction thereof
durlng whlch such faLlure contlnues, not exceedlng twenty-
five percent ln the aggregate; plus interest at the rate
of one percent, of such tax or one-twelfth of the annual
rate of lnterest set by the tax commlgslon pursuant to
sectLon eleven hundred forty-two, whlchever le greater, for
each moath of deLay after euch return nas requlred to be
f lLed or such tax beca,me due. "

(This section was subsequeotly amended by Chapter 65 of the
Laws of 1985, effect lve September 1, 1985).

thls Conmisslon determlnes that such fallure or delay le due to reasonable

and not due to wll-lful neglect, lt is authorlzed to cancel the penalty

l{here
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and that port{on of loterest ln exceas of uhe Lnterest computed at the rate

es tab l l shed pursuant  to  sec t ton  1142 (Tax  Law $  1145[a ] [1 ] t f l t l ) .

B. That petltloner, The Farn - Da1 Pra Enterprises, Inc., has falled to

demonstrate a cause for delLnquency which would appear to e person of ordlnary

prudence and Lntelllgence as a reasonable cauae for delay and whlch clearly

indlcates an absence of gross negll"gence or w1LLful- lntent to dlgobey the tax

statutes' so as to warrant the cancellatlon of penalty aad lnterest ia exceaa

of the mlnlmum statutory rate (20 NYCRR 536.5tbl t6l) .

C. That the petitlon of The Farn - DaL Pra Enterprlees, Ioc. l"e denled

and the notl.ces of deternLnation and demands for paynent of salee and use taxes

due lssued June 20, 1.984 are sustal"ned.

DATED: Albany, New York

Noy I 2 1s86
STATE TN( COMI'fiSSION

PRESIDENT
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