
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
of

Fal l ro Enterpr lses,

Pet l t lon

Lnc.

for RedetermlnatLon of a Deflciency or RevLslon
of a Deteruination or Refund of SaLes & Use Tax
under ArtlcLe(s) 28 & 29 of the Tax Law
f o r  t h e  P e r i o d  L 2 l L l 7 8  -  1 1 / 3 0 / 8 1 .

State of New York :
s s .  :

County of Al-bany :

Davld Parchuck/Janet !1. Snay, belng duly sworn, deposes and says that
he/she ls an employee of the State Tax CornrnLgelon, that he/ehe ls over 18 yeara
of age, and that on the 19th day of June, 1986, he/she served the wlthln notlce
of Decislon by certlfled mall upon Fallro Enterprises, Inc. the petltloner tn
the wLthin proceedlng, by encloslng a true copy thereof in a aecurely aealed
postpald wrapper addressed as foll-ows:

Fal-iro Enterprlses, Inc.
c/o Anaetasios Patel ls
480 Second Ave.,  258
New York, NY

and by deposLtlng same enclosed
post offlce under the exclusive
Service wlthln the State of New

That deponent further says
herein and that the address set
of the pet i t loner.

AFFIDAVIT OF MAILING

tn a postpaid properly addressed wrapper ln a
care and custody of the United States Poetal
York.

that the saLd addressee Ls the petLtloner
forth on sald wrapper ls the last known addrees

Sworn to before ne thls
19th day of June, 1986.

ter oat
Law sect lon 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
of

Fal l ro Enterpr ises,

Pett tLon

Inc. AFFIDAVIT OF MAILING

for Redeternlnatlon of a Deficlency or RevlsLon
of a Determlnatlon or Refund of Sal-es & Uee Tax
under Artlcle(s) 28 & 29 of the Tax Law
for  the  Per lod  l2 lL l78  -  LL l30 l8L .

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snaye being duLy sworn, depoeee and says that
he/she is an employee of the State Tax Cornnlsslon, that he/she ls over 18 years
of age, and that on the 19th day of June, 1986, he served the wlthln notlce of
DecLsl.on by certlfled natl, upon Jultus llendalls, the representattve of the
petltloner in the wlthin proceedLng, bI enclosing a true copy thereof in a
securel-y seal-ed postpald wrapper addressed as foLlows:

JuLl.us Mendalis
160 Broadway, Suite 800
New York, NY 10038

and by deposltlng same encl-osed ln a postpaid properl-y addressed wrapper ln a
post office under the exclusive care and custody of the Unl.ted States Postal
Service within the State of New York.

That deponent further says that the said addressee ls the representative
of the petitioner hereln and that the address aet forth on sald ltraPper Ls the
last known address of the representative of the petltloner.

Sworn to before me thts
19th  day  o f  June,  1986.

ster oat
Law sectLon 174



S T A T E  O F  N E I {  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

June 19, L986

Fal lro Bnterpr lses, Inc.
c/o Anastasios Patel ls
480 Second Ave.,  258
New York, NY

Gentlemen:

Pleaee take notlce of the Dectslon of the State Tax Comleslon encloeed
herewlth.

You have now exhausted your right of revlew at the admLnLstratl.ve level-.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to review ao
adverse decislon by the State Tax Conmisslon may be lnstLtuted only under
Artlcle 78 of the Civl1 Practlce Law and Rulesr 8nd must be comenced la the
Supreme Court of the Stace of New Yorkr Albany County, withln 4 nonthe fron the
date of this not ice.

Inqulrles concernlng the computation of tax due or refund allowed l.o accordance
wlth this declslon nay be addressed to:

NYS Dept. Taxation and Fl.nance
Audtt Evaluatlon Bureau
Aseessment RevLew Unlt
BulJ.dlng #9, State Canpus
Albanyr New York L2227
Phone # (518) 457-2086

Very trul-y yours,

STATE TN( COMMISSION

cc: Taxlng Bureaurs Repreeentatlve

PetLt lonerI  s Representat lve:
Julius Mendalls
160 Broadway, Sulte 800
New York, NY 10038



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petitlon

o f

FALIRO ENTERPRISES, INC.

for Revislon of a Determl.natlon or for Refund
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Perl"od December l, f978
through November 30, 1981.

DECISION

Peclt loner '  Faltro Enterpr ises, Inc.,  c lo Anastaelos Patel ls,  480 Second

Avenue, 258, New York, New York, flled a petltion for revl"slon of a deteruloatlon

or for refund of eales and use taxes under Arciclea 28 and 29 of the Tax Law

for the perlod Decenber l ,  1978 through Novenber 30, f98l  (Fl le No, 393f8).

A hearing was heLd before Arthur Johnsonr llearing Offlcer' at the offlces

of the State Tax Comnission, Two lilorld Trade Center, New York, New York' oo

December 4'  1985 at l :15 P.M. Pet i t toner appeared by Jul lus Mendal ls,  Eeq.

The Audlt Dlvlslon appeared by John P. Dugan, Esq. (Wtlllan Fox, Eeq., of

couneel) .

ISSUES

I. lJhether the Audlt Dtvlslon properly estl.oated petittoner's taxable

sales on the basls of external lndlces.

II. Whether the Audlt Dlvlslon correctly deternined the value of the

furnlture and fixtures acqulred by petl"tioner durtng the audlt perlod.

III. I{trether the Audlt Dlvislon correctly determlned the value of furalture

and fixtures traosferred ln the bulk sale of petltlonerts buslness assets.
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FINDINGS OF FACT

1. Petttloner, Faltro Eoterprlses, Inc., operated a coffee shop aud regtaurant

located at 1014 Lexlngtoo Avenue, New York, New York. The bustness ltas sold on

November 4, 1981.

2. On February 10, L982, the Audlt DLvlslon lssued a Nottce of Determloatlon

and Demand for Payment of Sal-es and Use Taxes Due aga{nst petltloner covertng

the perlod Deceuber 1, 1978 through November 30, 1981 for taxes due of $31,513.33,

p lus  pena l ty  and ln te res t  o f  $11,865.40 ,  fo r  a  to ta l  o f  $431378.73 .  The Aud l t

Dlvl.slon had scheduled an audLt for Januaty L9, 1982. At that timer the books

and records nade avallable were incomplete. The audltor advl.eed petltloner of

the addltional records requl"red Eo cooplete the audlt. The addltlonaL records

could not be provided prior to the explratlon of the ninety day period for

notlfylng the purchaser of the buelness of any llablllty due fron petltloner.

Therefore, the Audlt DLvtsl"on estlnated the taxes due on the foregolng notlce

on che basls of avallable lnfornatLoo. The audltor obtalned petltlonerrs rent

and lnsurance expense of $47,002.00 fron the corporatton lncome tax returne flled

for the f lscal  years ended Septenber 30, L979,1980 and 1981. Thls amount was

dtvtded by 8.3 percent (the ratl.o of sales Eo rent, taxes and lnsurance costa

per "Restaurant Industry OperatLons Reportrr for 1979 publlehed by Laventhal &

Horwath) to arrlve at gross eaLes of $566,288.64 and tax due thereon of

$45,421.09. Pet l t l "oner pald taxes of $13,907.76 for the gane perlod'  leavLng

add l t lona l  taxes  due o f  $31,513.33 .

3. On Augusc 25, L982, the Audlt Dlvlston lssued a second notLce assertlng

addttional tax due of $6,822.46, plus apptlcable penalty and lnterest for the

perlods ended November 30, 1980, l {ay 31, l98l  and November 30'  1981. Thls

notlce was in addltlon to the notLce lsgued February L0, L982 and was baeed on
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the subsequent examlnat,lon of addltlonal- books and recorde. Petitlonerte

corporation income tax return for the fiscal year ended September 30, 1980

showed the acqulsitlon of flxtures and equlpment amountlng to $20,000.00 on

September 1, 1980. The recurn for the followlng year lndlcated aa alteratlon

of $2,030..00 on May 31, 1981. Petltloner dld not produce aoy purchase lnvolcee

or other documentatLon to establl"sh that sales tax was paid on the purchaeee of

the flxtures and equipment and thus petltloner lras held Ltab1e for use tax of

$L,762.40. The Audlt Dlvislon aleo deternlned that the book value of petl.tlonerrg

assets when the bustness was eol-d was $631334.00 (cost per tax return, September 30'

1981 -  $54,034.00  +  add l t lons  -  $22,030.00  =  $76,064.00  less  deprec l "a t lon  -

$12'730.00).  The bulk saLee tax couputed thereon waa $5,225.06. The Audlt

Dl.visLon had received a bulk sales tax of $165.00 and therefore asseesed the

dLf fe rence o f  $5 ,060.06 .

4. The Audtt Dlvtsion reconcLled gross sales fron the general ledger wlth

federal corporatton tncome tax returns and sales tax returns and found lnsigot-

fl.cant dl"screpancies. However, petltloner dld not have cash reglster tapee'

guest checks or any other record to rnake an lndependeat verl.fLcatl.on of recelpts.

Purchases shown on the corporatlon tax returns also reconclled wlth the booke

and records. The purchase l"nvolcee were not avatlable for verlflcatloo.

Peticionerts reported overall narkup based on sales end purchases per the books

and records was L78.9 percent.

5. The bueLneae lrae located ln a resLdential nelghborhood. Petltioner

purchased the buslnese in October,  1978 for $67,000.00. At that t lme' the

bus{ness was known as ttKaseyrs Kltchentr, Petltloner operated the restauraot ag

a coffee shop untll M.y, 1980. Sales conel.eted prlnarlly of coffee, pastrles,

hamburgers, sandwlches and french frlee, Thereafterr petltloner cloEed for
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approxlmately three months for reuovations. The buslness reopened as the

"Byzantlan Restauranttr whlch offered a vartety of Greek foods aod aLso eold

beer and wl.ne. The dl"nensions of the premlses were l1 feet frontage by 45 feet

ln depth. Prlor to Mayr 1980, there was seattng for 24 persons (7 counter seata

and booths for 17). Petltloner removed the counter as part of the renovatLoag

ln May, 1980 whtch lncreased the seatLng capaclty to 36.

6. The contract of gale between petltioner and Slrlnson, Inc. ln October'

1978 aLlocated the purchase pr lce of $671000.00 as fol lo lrs:

fixturee
leasehold
goodwllL

$  3 ,000 .00
5  I  , 000 .00
t3 ,000.  00

The coatract also provlded for the asslgnment of a twelve year lease

that explred ln 1984. The depreclatlon schedule ftled wlth petltlonerrs

corporatlon tncome tax return for the flscal year ended Septenber 30, L979

l lsted the cost of  furnl ture, f ixtures and lease as $54,033.50. Pet l t loner

computed lts allowaoce for depreciatton on the entlre amount. On November 4'

1981, pet l t toner sold the businese to NNG Enterpr lses, Inc. for $85'000.00.

The only allocatlon of the purchase price ln the contract was $2,000.00 to

fixturee. Petltloner aLso asslgned the existlng lease to the purchaser.

7. Petltloner took the posltlon that the statlstlcal data contalned ln

the publlcatLon used by the Audtt Dl"vlslon to estlnate salee was complLed fron

"restaurant'r operattons and was not appllcable to its coffee ahop or fast food

type of bustness. ALthough petltloner obJected to the uee of said Publlcatloo'

it offered as an alternatlve an estl.nate of sales based on the ratio gholttr

for saLee to payroll costs (25 percent). Petltloner submltted lte payroll

records for the audtt perLod, lncludlng the payroll ledger and enployerte



leasehold lmprovements as determlned by the lt Dlvlslon. For lncome tax

purPosesr pet l t loner lLsted $Z+r033.50 as t value for flxed depreclabLe

ble assets such as a lease or

establleh that any part of the

assets. There nas no value shown for ln

leasehold. Petltloner offered no evtdence

asseta lt sold were for the lease.

CONCLUSIONS LAW
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quarterly federal tax returns. Total- wages

to $47,450.00. Est lnated sales based on the

8. WLth respect to use taxes, pet l" t i

assets sold lncluded a value for the exlst

A. That sect lon 1138(a) of the Tax

ftled is lncorrect or lnsufftcl"ent, the

by the tax connnl.selon from such infornation

where necessary, an estlnate of tax due "on

B. That petltioner dld not have cash

other record that nould serve as a verlfiab

tt dld not provlde purchase involces ln o

cost of goode sold. Because of the tncomp

Dlvislon could not rely on the sales or

retums or in the general ledger (Matter of

A.D.2d 971) and properly est lnated taxable

of sect lon 1138(a) of the Tax Law (Matter o

State Tax Co ", lssion, 80 A.D.2d 7L3>.

C. That under the clrcumstances

for the audtt perlod anounted

payroLt- records were $189,800.00.

argued that the value of the

leaee on the premlsee rather than

provldee that 'rtf a return when

t of tax due ehall be deternlned

may be aval"labLe" and authorlzeer

basis of external lodtcee."

lster tapesr gugst checks or any

record of taxabLe salee. Moreover,

to verlfy the accuracy of the

books and records, the Audlt

s shown on the corporatlon tax

v. State Tax Coml"eslon, 95

les in accordance wlth the provleLone

McClus rs Steak House' Inc. v.

r the audlt method selected was

l.s faulty, exactnesg ls notreasonable. When a taxpayerts reco

herel
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requlred of the exaninerfs audlt (Matter of r v. State Tax Coomlesloa'

A.D.2d 223) . Petltloner fal"led to sustal.n l. s burden of showlng that the

of audlt or the anount of tax assessed was e

61

nethod

E. That the bulk sales tax was pald by the purchaser on the value of

$21000.00 placed on the fLxturee in the cont t of sale. The book value of

the assets of $53,334.00, as set forth ln F lng of Fact tr3rr, was the proper

basls for detemlnlng the bulk sales tax ter of I{EBR, Loc. v. State Tex

Conniseton, 58 A.D. 47L).  Accordlngly,  pet l r le Llable for

D, That petl.tioner ls llabLe for tax

acqulred fot  $22,030.00 pursuant to eect lon

bulk sales tax of $5,050.06 whlch l t  fatLed

pursuant to sect lon 1133(a) of the Tax Law.

F. That the petltlon of Fallro Enterpr

of Determlnation and Demand for Payment of

February 10, L982 Ls suetained.

DATED: Al-bany, New York

the flxturee aod egulpment

133(b) of the Tax Law.

collect from the

the addltlonal

purchaser

ses, Ine. ls denled and the Notice

les and Use Taxes Due lesued

STAT TN( COMMISSION

jJUN 1 e 1980
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