
STATE OF NE!il YORK

STATE TN( COMMISSION

In the llatter of the Petltlon
o f

East Slde WLne & Liquor Corp.

for Redetermlnatlon of a Deficlency or Revlslon
of a Determlnatlon or Refund of SaLes & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law for the
Per iod  I2 l  L  I  7  8 -L1 /30 /81 .

AFFIDAVIT OF I{AILIIIG

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Connnlsslon, that he/she le over 18 years
of age, and that on the l5th day of October, L986, he/she eerved the wlthln
notlce of Decislon by certlfLed maLl upon East Side [{lne & Llquor Corp. the
petitloner Ln the wlthln proceedinB, by enclosing a true copy thereof in a
securely sealed postpaid !ilrapper addressed as follows:

East Slde lil ine & Llquor Corp.
60 Cl- lnton St.
New York, NY 10002

and by deposltlng same enclosed ln a postpald properly addressed wrapper ln a
post office under the exclusLve care and custody of the Unlted Statee Postal
Service withln the State of New York,

That deponent further
herein and that the address
of the pet l t ioner.

Sworn to before ne thLs
l5th day of October,

tef  oat

says that the saLd addressee ls the petltlonet
set forth on sal-d nrapper ls the l-ast known address

M-

pursuant to Tax Law section 174



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Pet i tLon
of

East Slde Wine & Llquor Corp.

for Redeterminatlon of a Deflclency or Revlslon
of a Determlnation or Refund of SaLes & Use Tax
under Article(s) 28 & 29 of the Tax Law for the
Perlod Lzl  L /  7 $-IL /  30 |  8L.

AFFIDAVIT OF UAILING

State of New York :
s g .  :

County of Albany 3

David Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she is an employee of the State Tax ConrmLsslon, that he/she Ls over 18 years

of ager and that on the 15th d,ay of Octoberr L986, he served the rtl.thln notLce
of DecLsion by certified mail upon Louis F. Brush, the representative of the
petitioner Ln the withLn proceedlng, by enclosl-ng a true copy thereof Ln a
securely sealed postpald wrapper addressed as follows:

Loul.s F. Brush
101 Front  S t .
Mineola, NY 11501

and by dePositing same encl-osed
post office under the exclusive
Servlce wlthln the State of New

Ln a postpatd properl-y addressed wrapper ln a
care and custody of the United States Postal-
York.

That deponent further says that the sald addressee ls the representatlve
of the petltioner herein and that the address set forth on said wraPper ls the
Last known address of the representative of the petltloner.

Sworn to before me this
15th day of October,  1986.

pursuant to Tax Law sectlon L74



S T A T E  O F  N E } I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O g , K  1 2 2 2 7

October  15 ,  1986

East Slde Wl"ne & Llquor Corp.
60 CLtnton St.
New York, NY 10002

Gentlemen:

Please take notice of the Declelon of the State Tax Connlselon enclosed
herewlth.

You have now exhausted your rtght of revlew at the adninlstratlve leveI.
Pursuant to sectLon(s) 1138 of the Tax Law, a proceedlng in court to review ao
adverse declslon by the State Tax Commlesl"on nay be l.nstituted only under
Article 78 of the Clvl1 Practlce Law and Ruleg, and must be comenced ln Ehe
Supreme Court of the State of New York, Albany Count!, wLthln 4 months from the
date of this not lce.

Inqulrtes concernlng the conputatlon of tax due or refund allowed in accordance
wlth thls decision rnay be addressed to:

NYS Dept. Taxatton and Flnance
Audlt Evaluation Bureau
Agsessmeat Review Unit
Butldlng #9, State Canpus
Albanyr New York L2227
Phone # (5r8) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureauts RepresentatLve

Petltloner I s Representatlve:
Louls F. Brush
101 Front  S t .
Mineola, NY 11501



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltion

o f

EAST SIDE WINE & TIqUOR CORP.

for RevisLon of a Deternlnatlon or for
of SaLes and Use Taxes under Artl"cLes
of the Tax Law'for the Period December
through November 30, 1981.

DECTSION

Refund
28 and,29

1., LgTg

as the result of a fleld audlt, the Audlt

East Side Wlne & Liquor Corp.,  a Not lce of

Pet i t loner,  East Slde Wlne & Llquor Corp.,  60 Cl lnton St. ,  NenYork, New

York 10002, flled a petltloo for revlslon of a deternLnatioa or for refund of

sal-es and uee taxes under Arttcles 28 and 29 of the Tax Law for the perLod

December 1, 1978 through Novenber 30, l98f ( f t te No. 48131).

A hearlng was held before Jeao Corl"gliano, Hearlng OffLcer' at the offlces

of the State Tax ConrmLssion, Two World Trade Ceater, New York' New York oa

December 17, 1985 at 10:15 A.M. and contLnued to conclusLon at the same locatlon

on March 18, 1985 at 9:15 A.M., wlth al l  br iefs to be submttted by July 21,

1986. PetltLoner appeared by Louis F. Brush, Esq. The Audit DLvlslon appeared

by John P. Dugan, Esq. (Mlchael J.  Glaruron, Esq.,  of  counsel) .

rssuEs

I. Whether the Audlt Dlvlslon properly determlned petltloner's sales tax

llablllty for the perlod under consLderatlon through a purchase markup audlt.

II. Whether, l.f tax is found to be due, penalty and lnterest in excess of

the statutory mlnlmum ehould be abated.

FINDINGS OF FACT

1.  On Apr l l  20,  L982,

iseued against petl"tioner,

Dlvlelon

Deterulnatl"on



-2-

and Demand for Paynent of Sales aod Use Taxes Due agsertlng a tax llabillty of

$38,079.86,  p lue penal ty  of  $7,454.12 aad ln teregt  o f  $6,508.10 '  for  a  to taL of

$521042.08 for the perlod December 1, 1978 through Novenber 30, 1981.

2. By lts presldent, Mrian Delgado, petltloner executed a conseat

extendlng the perlod of llnltatlon for aeseesment of eales and use texes under

Articles 28 & 29 of the Tax Law for the perlod December 1, 1978 through May 31,

1979 to September 20, L982.

3. In reeponse to the tal( audttorts request for books

Delgado and petlttoner's accountant stated that all recorde

and

for

recordg, Mr.

the audlt

perLod had been destroyed as the result of a flre. The audltor was provlded

wlth petltlonerrs Federal income tax returns for flscal years ended October 31,

1979 and 1980. The Federal returna nere reconctled wlth New York State saLes

tax returns for the same perlod, reveallng that petltloner had reported $1071074.00

more ln gross saLes on lts Federal- returoa than on lts state returna. BecauSe

no books and records were avallable, the audltor declded to enploy a markup of

purchases to determlne taxable sales. The audltorrs methodology and resulte

are sunmatLzed. below.

a. Uslng petitLonerfs check stubs from November 1981, the auditor

ldentlfled elght of petltioner's wLne and l-lquor euppliera. Theee suppllore

provlded the audltor wtth petltionerts purchaseg for the flscal years eaded

October 31, 1980 and 1981. Because no purchase records were available for the

flrst eleven months of the audit perlod (December 1, 1978 through October 31,

L979), the audltor used an lndlrect method to egtfuiate purchasee. A comparteon

was oade between actual purchaees for flecal year 1980 (ae reported by petitlonertg

suppllers) and purchases as reported on petltlonerfs-Federal lncome tax returo.
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Thls resulted ln a determlnatlon that petltloner had underreported purchases l.n

the amount of, $72,553.00, or 85.20 perceot. Coneequeatly, purchaees reported

on petltlonerts Federal l"ncome tax return for flgcaL yeat L979 were locreaeed

by 85.20 percent to obtaLn estinated purchaees for that year. Purchasee for

the Last month of the audlt perlod were taken from petLtlonerrs check stubs.

The audltor then aecumulated purchase flgures for the entl.re audit perlod as

fol lows:

PERIOD souRcE PURCHASES

L2 lL /78  -  LO/31 /79
LL /L /7e  -  LO l3L l80
LL /L180  -  r0 /3 r /8 r
LL IL /81  -  LL I30 IsL

adjusted federal tax returo
wtne and liquor suppllers
wtne and liquor suppllers

check stubs

$L42 ,753 .40
L57  ,7L3 .04
185 ,016 .18

$506 ,607 ,57

b. Purchases were reduced by $51286.00 to ref lect lnventory losees

fron the same flre that aLlegedly caused the destructlon of petltlonerfe booke

and records. Thts flgure nas obtalned from lnsurance document,s provlded by

pet l t loner.

c. Uslng purchase lnvoiceg for the mooth of February L982 aad ehelf

prtces for the same month, the audltor cal-culated a conbLned liquor aod wlne

markup of 28.83 percent.

d. The audltor applled the markup to purchases to obtain audlted

taxabLe sales for the perlod under conslderatlon of $645,852.87. Subtractlng

reported taxabl-e sales from audited taxabLe sales ylel-ded addLtlonal taxable

sales ot $474,432.57 wlth a tax due oa that amount of $38,079.86. No adJuetmenta

were made for pllferage or breakage.

4. PetLtLooer nalntalned that lte llquor lras alwaye prlced at the legal

utntmum set forth ln [Beverage Medlarf, a monthLy beverage lndustry publlcation

whlch complles lndivldual bottle prlces by suppller and calculates a tlteLve



-4-

percent mlnimun resale prlce for dozene of brands of llquor. No documentatton

was offered to show petitLonerts actual markup.

5. Petltloner rao nonthly specials offerLng dlscounts on seveo to eight

seLected brands of ltquor. Ilowevef,r oo lnformatlon nas provlded whlch would

establl.sh the effect these specials had on petltlonerrs overaLl taxabLe eales.

Petl.tloner requested a nlne percent all-owance for breakage and plLferage aod

clalned that the Loss of lnventory fron flre exceeded the amount alLowed.

6. Adrlan Del-gado, petltl"onerts presldent, speaks pr{roarlly Spaolsh aud

has had a llnlted educatLon. He hlred an accountant to prepare all eaLes tax

returns. The accountant did eo, ustng bank statements provided by Mr. Delgado.

The returns were signed by Mr. Delgado. As a resuLt of the audlt, petltloner

has obtalned a new accountant.

CONCLUSI0NS OF LAI^I

A. That ln the absence of any recordg fron whlch reported saLes could be

verlfled, the Audlt Divlslon properly resorted to external lndlces to detetmloe

pet i t lonerrs tax J- labl l - l ty (Tax Law $1138[a][1] ;  Matter of  Sakran v. State Tax

Conm. r 73 ADzd, 989). Moreover, the audlt nethodology' which conslsted of a

reconstructlon of purchases from avalLabLe lnfornatlon and the use of a test

perlod markup procedure, lras reasonably calculated to refLect the eales and use

taxes due. Petlcl,oner provided no credlble evldeoce that Lts llquor narkup was

less than the percentage arrived at by the auditot (28.83 percent); that

l.nventory losses fron the fire were greater thao that aLLowed; or that an

allowance should have been glven for breakage.

B. That Tax Law $1145(a)(1) authorlzes the lnposit lon of penalt les aod

lnterest above the statucory nintmum for fall-ure to flle a return or pay over a

tax when due. Penaltlee may be walved ff 
Fhe 

taxpayer establlehes that failure
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to conply nlth the Law was due to reasonable cause. rrlgnorance of the law,

however,  wLl1 not be consl-dered reasonabLe cause" (20 NYCRR 536.5[b][6]) .  In thls

case' the audlt revealed sl-gnLflcant underreportlng of sal-es and a notable

dlscrepancy between purchases and reported sa1es. Under the clrcumstances'

petl.tl"onerrs retlance on its accountant to accurately report sales and taxes

due does not constltute reasonable cause for fallure to conpLy wlth the Ta:r

Law.

C. That the petltlon of East Slde

NotLce of Deternlnatton and Demand for

issued on Aprl l  20, 1982 ls sustal"ned.

DATED: Albanyr New York

()cT 1 51s86

Wlne & Llquor Corp, ls denLed, and the

Paynent of Sales and Use Taxee Due

STATE TAX COMMISSION
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