
STATE OF NEW YORK

STATE TAX COMMISSION

In the llatter of the Petltion
o f

Flnger Lakes Bulldlng Offlclals Assoclatlon AFFIDAVIT OF MAILING

for Redetermlnation of Exempt Organization :
Status under ArtLcle(s) 28 & 29 of the Tax Law.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an enployee of the $tate Tax Comlssion, that he/ehe ls over 18 years
of age, and that on the 19th day of June, 1986, he/ehe served the wlthin notlce
of Declslon by certifled mall upon Finger Lakes Bullding Offlcials Assoclatlon
the petl.tl.oner Ln the withln proceedlng, bI enclosing a true copy thereof ln a
securely seaLed postpald nrapper addressed as follows:

Finger Lakes Bullding Officlals Assocl.atl.on
120 I'Iest Counerclal- St.
E. Rochester,  NY L4445

and by depositing same enclosed ln a postpald properly addressed wrapper ln a
post office under the exclusl-ve care and custody of the Unlted States PostaL
Servlce wlthin the State of New York.

That deponent further says that the said addressee Ls the petl.tl.oner
herein and that the address set forth on said nrapper is the last knordn addreee
of the pet l tLoner.

Sworn to before ne this
19th day of June, f986.

to ister oat
Law sect lon L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Flnger Lakes Bul-J-ding Offlclal-s Associatton AFFIDAVIT OF MAILING

for Redeternlnation of Exempt Organizatlon
Status under Artlcle(s) 28 6, 29 of the Tax Lan.

State of New York :
s s .  3

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly eworn, deposes and says that
he/she ls an employee of the State Tax Commissl.on, that he/she Le over 18 years
of age, and that on the 19th day of Juner 1986, he served the wlthln notlce of
Decislon by certlfled mall upon Robert J. Bergl-n, the representatlve of the
petitLoner in the wtthin proceeding, bI encloslng a true copy thereof in a
secureLy seal-ed postpald wrapper addressed as fol-lows:

Robert J. Bergln
Odorlsi, Bergln & Walker
311 S.  I {ash lng ton  St . ,  P .0 .  Box  69
E. Rochester, NY L4445

and by deposlttng same enclosed in a postpaid properly addressed wrapper ln a
post office under the excluslve care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the sald addresaee ls tbe representatlve
of the petltloner hereln and that the addreas set forth on sald wrapper ls the
Last known address of the representattve of the petltloner.

Sworn to before ne thls
19th day of June, 1986.

ter oat
Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

June 19, 1986

Flnger Lakes BuiJ.dtng Offlclals Assocl"atLon
120 tr'Iest Commercial St.
E. Rochester, NY L4445

Geotlemen:

Pl-ease take notice of the Decteion of the State Tax Conntsslon enclosed
herewith.

You have now exhausted your rtght of review at the admlnLstrattve 1eve1.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedl"ng 1o court to revlew ao
adverse decLgLon by the State Tax CoomissLon nay be ingtituted onl-y under
Artlcle 78 of the Clvl1 Practl"ce Law and Rulesr and must be commenced ln the
Suprene Court of the State of New York, AJ.bany Countyr wlthLn 4 nonthe fron the
date of thls not l .ce.

Inquirles concernlng the computatlon of tax due or refund alLowed in accordance
wlth thls declsLon nay be addressed to:

NYS Dept, Taxatlon and Ftnance
Audl"t Evaluatlon Bureau
Asgessment Review Unlt
Butlding f9, State Campus
ALbany, New York L2227
Phone # (518) 457-2086

Very truJ.y youre,

STATE TAX COMMISSION

Taxl"og Bureaurs Representatlve

Petltioner r s Representative :
Robert J. Bergln
Odorlsl, Bergln & Walker
311 S.  Wash ing ton  St . ,  P .O.  Box  69
E. Rochester, NY L4445

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

FINGER LAKES BUILDING OFFICIALS ASSOCIATION

for RedeterminatLon of Exempt Organization
Status under Artf.cles 28 and. 29 of the Tax taw.

DECISION

Petitloner, FLnger Lakes Bulldlng Offlcials Associationr 120 West Comerclal

Street,  East Rochester,  New York 14445, f l1ed a pet i t lon for redeterminat lon of

exempt organization status under Articles 28 and 29 of the Tax Law (Ftle No.

s9745).

A hearing was hel-d before Tlnothy J. Alston, Hearing Offlcer, at the

offices of the State Tax Cornmlssion, 259 Monroe Avenue, Rochester, New Yorkr on

January 30, 1986 at 9:15 A.M. Pet l tLoner appeared by Robert  J.  Bergln'  Eeq.

The Audit Dlvislon appeared by John P. Dugan, Esq. (James Della Porta' Esq., of

counse l ) .

ISSUE

Whether the Audlt DivlsLonrs denlal of the appllcatlon of the Flnger Lakes

Bulldtng Officlals Association for exempt organization status was proPer.

I'INDINGS OF FACT

1. By appJ. lcat lon dated AprtL 2, 1984, the pet l t ioner,  Flnger Lakes

Bulldlng Officials Associatlon, submitted to the Audlt Dlvlsion an Appllcatlon

For An Exempt OrganizatLon Certificate seeking exemptl.on from sales and uee

taxes under sect lon 1116(a) (4) of  the Tax Law. In l ts appl lcat lonl  pet l t loner

sought exemption under the relevant statute as an educatlonal organlzatlon.
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2. By letter dated January 16, 1985, the Audlt Dl.vlsLon lnforned petltloner

that it falled to qualify for exemptlon from sales and use taxes. Based upon

an analysis of the lnformatlon and documentat,lon subnltted by petltloner ln

support of lts appllcation, the Audit Division concluded that petltloner was

neither organized nor operated exclusively for educatl.onal purposes and therefore

denled pet l t lonerrs appLlcatLon.

3. Pet i t lonerrs constLtutLon and by- laws set forth as i ts purposes the

following:

rt(a) To provlde assistance to members in various lrays, Ln the performance
of their  dut les, to elevate the poslt lon of Bul ldlng Off lc lals
conpatlble with the responsibtlttles and obllgatlons placed upon
then.

(b) To exchange ideas, lnformatlon, facts concernlng matters and
problems of common tnterest, create good fell-owshlp and mutual
understandLng among members.

(c) To encourage public acceptanee of New York State Uniforn Fire
Preventton and Bull-dtng Code standards which embrace performance
standards for bulldtng naterlals, building egulpment and con-
structlon methods that stress safety, conservatlon and econony
in construct ion. l l

4. In order to attal.n the aforementloned goals, the constltution and

by-laws speclfJ.cal-Ly authorize the followLng actlvities:

t'(a) By distributlng informatlon to the members and to the publlc ln
general concerning publtc safety, health and welfare.

(b) By suggestl.ng legislatlve inltlatlves whlch would eetabllsh
performance standards for bullding materLals, bull-ding equlpment
and construction methods that reflect current industry develop-
ments in safety, energy, conservation and economy ln constructlon.

(c) By holdlng meetings at varlous tlmes.
(d) By publ lc lz ing the exlstence and act lv i t les of thls Assoclat ion

through contact wlth publ-lc officials ln other branches of
government and wlth the general publlc.

(e) By the col lect ion of annuaL dues.
(f) By encouraging cornpLiance by the bullding industry wlth the New

York State Unl.f orm Fire PreventLon and Buildl.ng Code.
(g) By working with the bullding Lndustry to develop standards whlch

reflect the improvements and llnitations of current bulldlng
materlals, equipment and methods.

(h) By provlding support to members of the organization in the
enforcement and devel-opment of bullding codes.
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(1) By worktng wlth professLonale ln the ftre, poJ-lcer ard other
related fields to educate the publlc wtth respect to bulldtng
safety.  t t

5. The constitutl"on and by-laws aleo provLde for three types of membershlp:

active memberehlp, associate membershLp and honorary memberehlp. Actlve

nenbershlp l.e restrlcted to bulldlng officlals actlveLy engaged io an offlclal

governmental capaclty wlthln the Flnger Lakes reglon. Assoctate nenberehlp ie

open to all others lnterested ln the associatlon. llonorary aenbership nay be

conferred upon ttindLvlduals of dlstlnction who have rendered outstandlng

service for the betterment of the AssoclatLon and/or of the profession.t' In

1985' petitloner had 99 futl members, 23 assocLate members and I honorary

members.

6. Votlng rights are restrtcted to I'one member from each nunlclpaLity'

governmental department, or bureau.tr The constitutlon and by-laws make no

provtslon for voting rlghts for assoclate or honorary members of petitloo€!.

7. Upon petltlonerrs dLssolutloo, the constttutlon and by-Laws provlde

that al-l remalnlng funde be turned over to the New York State BulldLng Officiale

Conference (|'NYSBOCIT) to be used I'for educattonal- purpoees only". In addltlon,

any and all property belonging to the petitloner at the tlme of such dleeolutlon

sha1l be turned over to the NYSBOC lmmedlateJ.y.

8. Anong petltlonerrs prlmary actl"vltles are luncheon Eeetlngs at whlch

lndivl"duals acclve ln the bulldlng profeeelons speak on matters related to

safety code enforcement and the butldtng professions. PetitLoner held seven

such meetlngs durlng 1985. The subJect matter addressed at these meetlngs ln

1985 was as folLows:
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DATE PROGRAM

January 9, 1985 Flre Extingulshers: Types, Use & Malntenance

February 13, 1985 llandlcapped Requirementa of the Code

March 13, 1985 Asbestos

May 8,  1985 Crete Core Bl-ock Bullding Method

June 12, f985 Hazardous Chenlcals: They are Here to Stay

August 28, 1985 Purposes and Procedures of UnderwrLter's Laboratorles

Novenber 13, 1985 New York State Department of Laborts Dut les, Roles,
and Interactlon wlth the Code

The nonthly meetlngs also Lncl-ude open discussl-ons durlng which any member may

address any matter of professional interest to the Assoclation. Organlzatlonal

and admlnlstrative matters are also discussed at the nonthly neetings.

9. The Associatlonrs maln event Ls its annual rrBuildlng Officlals Educa-

tLonal Conferencett, held ln AprLl- of each yeat, which features a three-day

period of dlscussions and presentattons on many topLcs of lnterest to lndlvlduale

invol-ved in the butldLng professlons and code enforcement. The 1985 conference

scheduled approximatel-y 18 hours of these dLscussions and presentations. The

1985 conference also scheduLed 5 hours for activitles prlnarLly soclal ln

nature, most notably ttProduct Displ-ay and Attitude Adjustment Hourtt, ttDlnner

Hour and Hospltal-ityrr, and |tlunch and Farewellrt.

10. In addition to lts monthly l-uncheon meetlngs, the petltlon held three

meetings ln 1985 whl.ch were prLmarily soclal- ln nature:

July 26 Annual F.L.B.O.A. Steakout
October Ll .  Annual F.L.B.O.A. CLaubake
December 13 Annual Chrlstnas Party

11. Pet l t ionerrs nembers are kept apprLsed of dates and locat ions of

meetings by way of a monthl-y newsletter. The newsletter also keeps members
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lnformed of the avallabil-lty of various courses Ln code enforcement, the

professl.onal activities of fel-l-ow members, employment opportunltles, and other

personal notes regardl.ng members of petltloner.

12. Petlt{onerfs monthly luncheon meetings and annual Educatlonal Conference

are not restricted to nenbers; anyone may attend. Except for the nonthLy

newsletter sent to members, the luncheon meetlngs are not advertlsed Ln any

!ray. The Educational Conference ls advertlsed ln bulldlng trade publlcatlone

such as the rrNew York State BulLding Log".

CONCLUSIONS OF LAW

A. That Tax Law sect ion 1116(a)(4) provldes an exemption from the salee

and compensatlng use taxes lnposed under ArticLe 28 to t'[alny corporatlon'

association, trust, or conmunity chest, fund or foundatlon organized and

operated excLusively for rel- lg lous, chari tabl-e, sclent i f lc,  teet lng for publtc

safety, literary or educational purposes or to foster national or lnternatlonal

amateur sports conpetltion (but only Lf no part of lts actlvitLes lnvolve the

provision of athlet ic facl l l t ies or equlprnent), , . t t .  In ascertalnlng whether an

organization is organized excluslvely for one or more of the enumerated exempt

purposes, the focus is on the provlslons of the organizlng documents. The

documents nust llnlt the purposes of the organtzatlon to one or more exempt

purposes and cannot expressly enpower the organizatlon to parttcipate, other

than as an insubstantial part of its activitl.esr in activltles which are not Ln

furtherance of one or more exempt purposes (20 NYCRR 529.7[c] t l l t f l l .  On the

other hand, ln deternlnlng whether the organlzatLon is operated excluslvel-y for

one or more exempt purposes, the focus is on the organizatlonts actl.vltl.es.

Nearly aL1 of its actLvLties must acconpllsh one or more exempt purPoses; or

stated ln a dlfferent walr an organlzatLon w111 not be regarded as exeupt lf
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more than an insubstantlal- part of lts actl.vltles ls not Ln furtherance of an

exenpt  purpose (20  NYCRR 529.7  td l t2 l ) .

B. That 20 NYCRR 529.7 (e)(1)(v) def lnes the term f 'educat lonalt '  for

purposes of sect lon 1116(a)(a) of the Tax Law as fol lows:

ttEducational- shall mean the lnstructlon or trainlng of the
indivlduaL for the purpose of lnprovlng or developlng hls capabill-
ties or the Lnstructlon of the publtc on subjects useful to the
lndlvLdual and beneflcial to the conmunlty. An organization may bl
educattonal even though Lt advocates a partlcular posLtlon or vlew-
point so long as it presents a sufficiently full and fair exposltlon
of the perttnent facts as to pernlt an indivtdual or the publlc to
form an independent oplnion or conclusion. On the other hand, an
otganlzation is not educatlonaL lf lts princlpal function ls the mere
presentatlon of unsupported opLnlon.tt

C. That petitLonertg constitution and by-laws do not sufflclentl-y clrcum-

scr lbe pet i tLonerrs act iv i tLes to sat isfy the organizat ional test.  In fact,

petltlonerrs specifLc authotlzatlon to engage ln leglsJ.atlve actlvity (Flndtng

of Fact tt4[b]tt) on behalf of the buildtng professtons and code enforcement

cJ-early precludes petltLoner fron meettng the organlzational test (20 NYCRR

529.7  [c ] [2 ] t f l ) .  Fur ther r  the  pernLt ted  ac t ivL t les  ae t  fo r th  ln  F lnd lngs  o f

Fact rr4(g)rr  and t '4(h)" also indtcate that pet i t loner is empowered to part lc lpate'

to a ttmore than tnsubstantl.alrt degree, Ln non-educational actlvltles. AccordLngJ-yt

petl-tLoner does not meet, the organlzational test as set forth ln 20 NYCRR

529.7  (c )  .

D. That petitioner has fal.l-ed to show that it operates exclusl.vely for

educational- purposes. t'[I]f a nonexempt actlvity is more than an LnsubetantLal-

part  of  pet l tLonerts act lv i t ies, or l f  any act iv i ty of pet l t l .oner has more than

an insubstantlally nonexempt purposer-then petitloner must fall- to quaLlfy for

exemption (ci tat lons onit ted). rr Flrst Libertarian Church v. CorlrnlssLoner' 74

T.C. 396, 403 (1980).  Of the twelve occaslons ln 1985 on whlch pet i tLoner

officiaLly met as a groupr three were primarlly socLal gatherLngs. In addltlon,
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petlttonerrs other meetlngs, while more educational ln nature, also had ttmore

than an insubstantlal" anounc of non-educatlonal. actlvltl.es. Speciflcally, the

luncheon neetLnga devoted tlne to eatlng and socLaLlzLng, and the Educatlooal

Confereoce allotted ftve hours to socl"al actl"vlttes such as ttDtaner Hour and

t{ospitalltyrr and 'rAttitude Adjustnent Hourrr. Floally, the nonthly oewsletters,

whlch apprlsed only pettttoner's members of the time and pLace of future meetlngs,

aLlocated "more than an lcsubstantlalrr amount of space t,o lnformtng members of

personal matters and employnent opportunl.tles, lnformatton related to noo-exempt

act l .v i t tes.

F. That the petlclon of Flnger Lakeg Bulldtng OfflclaLe AssociatLon le

denled.

DATED: Albany, New York STATE TN( COMMISSION

:JUN I 91980
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