
STATE OF NEW YORK

STATE TAX COMMISSION

In the lbtter of the Petltlon
o f

Fl ln Factory, Inc.

for Redeterml"natlon of a Deficiency or Revislon
of a.Detennlnat ion or Refund of Sales & Use Tax
under Article 28 e 29 of the Tax Law for the
Per lod  3 /  L  /  7  6 -5  /  3 I /79 .

AFFIDAVIT OF MAILING

State of New York :
a s .  :

County of Albany :

Davld Parchuck/Connle Hagelund, belng duly sworn, deposes and says that
he/she l.s an employee of the State Tax Conunisslon, that he/she ls over 18 yearg
of age, and that on the 28th day of January, 1986, he/she served the wlthin
not ice of Decl.s l .on by cert l f led maLJ- upon FLln Factory, Inc.r  the pet l t loner in
the withln proceedlng, by encl-osing a true copy thereof ln a securely sealed
postpald !f,rapper addressed as follolrs:

Fl lm Pactory, Inc.
c/o Churcht l l  Ft lus, Robert  Troy, V.P.
1 5 1  E .  5 0 r h  S r .
New York, NY 10022

and by depositing same enclosed ln a postpald properly addressed wrapper l"n a
post office under the exclusl-ve care and custody of the United States PostaL
Service wlthln the State of New York.

That deponent further says that the said addressee l-e the petttloner
hereln and that the address set forth on said wrapper ls the last known address
of the pet l t loner.

Sworn to before me thls
28th day of January, 1986.

nLster oaths
pursuant to Tax Law sect lon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

January 28, 1986

Fi lm Factory, Inc.
c/o Churchl l l  Ft lns, Robert  Troy, V.P.
1 5 1  E ,  5 0 r h  S r .
New York, NY I0O22

Gentlenen:

Please take not,ice of the Declslon of the State Tax Conmlssion enclosed
herewith.

You have now exhaust,ed your rlght of review at the administratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlelt an
adverse decisl-on by the State 1s:r Qsmmlssion may be instituted only under
Article 78 of. the Civll Practice Law and Rules, and must be co'menced in the
Supreme Court of the State of New York, Albany County, wlthin 4 months from the
date of thls not ice.

Inqulries concerntng the computatlon of tax due or refund allowed In accordance
wlth this decision may be addressed to:

NYS Dept. Taxation and Ftnance
Law Bureau - Lltigatlon Unit
Bullding lf9, State Canpus
Albanyr New York L2227
Phone /l (518) 457-2070

Very truLy yours'

STATE TN( COMMISSION

cc: Taxlng Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

FILM FACTORY, INC.

for Revtslon of a Deternlnatlon or for
of Sales and Use Taxes under Articles
of the Tax Law for the Perlod March 1,
through l{ay 31 ,  1979.

DECISION

Refund
28 arad 29

197 6

property was ln fact delivered to a polnt outside

exempt, from sales and use tax.

FINDINGS OF FACT

Petl" t ioner,  Fi lm Eactory, Inc.,  c lo ChurchlLl  Flhns, 151 East 50th Street,

New York, New York IO022, f i led a petLt lon for revision of a determinat lon or

for refund of sales and use taxes under Articl-es 28 end 29 of the Tax Law for

the  per iod  March  l ,  1976 th rough May 31 ,  1979 (F i le  No.  30361) .

A heartng was held before Dennis !1. Gallther, Hearlng Officer' at the

offl.ces of the State Tax Connl-sslon, Two World Trade Center, New York, New

York, on September 10, 1985 at 2?45 P.M., wlth aL1 br iefs to be subnit ted by

November 11, 1985. Pet l , t ioner appeared by 1ts Vlce-President '  Robert  Troy.

The Audlt Divlslon appeared by John P. Dugan, Esq. (Pau1 A. Lefebvre, Esq.' of

counsel) .

ISSUE

Whether certaln personal

of New York State ao as to be

1. On March 20, 1980, rhe Audlt  Dlvis lon lssued to pet l t loner,  Fl lm

Factory, Inc. r a Notlce of Deternination and Demand for Paynent of Salee and

Use Taxes Due for the period March 1, 1976 through May 31, 1978 ln the amount

of $57r512.L7r plue penalty and interest.  A ver l , f led consent,  previously
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"*""ot"d 
by petttloner's preeldent, aLl-owed assessment for the above-noted

perlod to be made on or before Deceuber 20, f980.

2. The above-noted assessment, lssued as the result of a fleld audlt,

conststs of tax due ln three dlfferent areas of examinatlon as follows:

a) $1,I78.72 &rc on f ixtures and equlpnent;

b) $3,402 .24 due on recurr lng purch"""" l ;

c) $52,93L.21 due on unsubetant lated exempt salee.

Petitl"oner does not contest the tax aasessed with respect to items rrarr and rrbrr

(as reduced) above, nor is the audl-t methodology enployed at lssue. PetLtloner

does, however, contest the tax assessed per ltem ttctt above, on the clain that

the sales givlng rise t,o such assessed tax were exempt out-of-state salee.

3. During the period ln l.ssue, petltloner nas located in New York City

and was engaged in the business of produclng fl"lns for television comerclale.

Petitionerrs customers \rere general-l-y advertislng agencies algo located ln New

York City

4. Petltl.onerIs lrork of producing a glven televlslon conmercial was

generally perforned under contract wlth an advertising agency after Petltionerrs

bld prlce to perform the work had been accepted. In general, petltioner

recelved pa)rnent for tts work under lts contracts in three lntervals' as

fol lows:

a) upon slgnlng the contract;

b) upon completion of ftLning and delivery of all materlals (raw ftln

footage, et.c.)  to an edlt lng servlce;

At the hearl,ng, the Audlt Dlvisl-on conceded to a
assessed on recurr lng purchases (fron $3r4O2.24
4 percent rather than 8 percent tax rate,

reductlon of the tax
to  $1  ,7OL.12)  ,  based on
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c) upon delLvery of the prlnting elenent (opticaL negatLve) to the

advertislng agency for its use Ln printlng and distributlng the televlsion

conmerciaL.

5. Subnitted in evl"dence by petittoner rrere contracts and Lnvoices

pertalning to some, but not aL1, of the sales whlch were dtsallowed by the

Audit DLvl"sl-on. A few of these contracts speclfy that deLivery of the prlntlng

element is to be made in New York, wlth the balance of the mat,erlal used ln

naking the commercl"al- to be shipped out of state (generalJ.y to New Jersey).

Other contracts cal-l for dellvery of items other than the printing element to

be made at such place as is deslgnated by the advertising agency.

6. In most of the contracts, the advertlsing agency speclfles the edltlng

service to be used (l-.e. to whom petltioner dellvers the raw flln footage and

from whom the advertising agency recelves the finaL prlntlng element). Although

the use of a part lcular edl t ing servlce ls general ly dictated to pet i t ioner by

the advertising agency, petitioner receives funds from the advertlsing agency

to pay such service and acts as a conduit (without markup or proflt) ln naklng

such payment.

7. Petitloner did not submlt and apparently did not mal"ntaln shipping

logs or fites durtng the perlod in question regarding dellveries of raw footage

to the editlng servl-ces or, subsequently, delivery of items to the out-of-state

locatlons or dell"very of the prl,ntlng element to the advertisl.ng agencles. No

actuaL dellvery recelpts or l-nvolces evldenclng out-of-state (or other) deltvery

were subml"tted in evidence.

8. Petitl"oner claims that the dlsallowed sales lrere properly claimed ag

exempt sales based upon out-of-state delLvery of l"tems reLatlng thereto.

Petltloner asserts that such out-of-state delivery of aLl ttems but the printlng
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eLement is standard practlce in the lndustry, so that eaLes tax Ls due only on

the printing element. Petitioner notes that its final payment Ls not recelved

untlL the advertlslng agency recelves the prtnting element and proof of dell.very

of the other elements as described. FinalJ.y, petLtLoner notes that such

delivery Ls carrLed out by the editing service and is beyond petltionerrg

control .

9. Petitioner timely flled its returns during the perlod in questlon and

has never before been audlted. Petitloner has requested abatement of the

penalty inposed and reductlon of interest to slnpLe interest, assertlng there

was a good faith beLief that materials essentlally beyond petl.tLoner's control

nere properly delivered.

CONCLUSIONS OF LAIil

A. That the evidence subnitted does not verify petitionerfs assertlon

wlth regard to out-of-state del lver les. Pet i t ionerts representat lve could not

testify as to speciflc knowledge of actual out-of-state deliveriee' nor ltas any

obJective proof of out-of-state del-iverl-es offered ln evLdence. Al.though eone

of the contracts do call- for dell"very in New Jersey, there has been no specifl.c

evl-dence that dellVerlr even ln these instances, ltas actuaLly nade to any

out-of-state locatlon(s). In sum, petitioner has fal"Led to eustatn the burden

of proving out-of-state dell.very, as opposed to deltvery at any other gtven

location, and thus the Audit Dl.vislonts dlsal-lowance of entl"tlement to exemptlon

from tax trras proper (Ee }latter of Muyskens Madison, Inc. and Bl11 Muvskens'

Indivldual ly and as an Off lcer,  State Tax Comq., March 12, 1981).

B. That glven the nature of petltl"onerts situatlon and notlng that alL

returns were timely filed and that petltloner has never before been audlted lt
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is appropriate that the penal-ty inposed is abated and lnterest ls reduced to

the nlnl"num statutory rate [20 NYCRR 536.5(6)] .

C. That the petitlon of Fll-n Factory, Inc. is granted to the ext,ent

lndlcated in Footnote rrlrr and Conclusion of Law ftBrr, but ls otherwise denied

and the Notlce of Determlnatlon and Demand for Payment of Sales and Use Taxes

Due dated March 20, 1980, as reduced in accordance herewith, ls sustalned.

DATED: Albany, New York STATE TAX COMMISSION

JAN 2 81986
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