
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
of

Harold Felder
Secretary of We Do It A11 Servlce Center, Inc.

for Redeterninatlon of a DefLcLency or Revlslon
of a Deterulnatlon or Refund of Sales & Use Tax
under Artlcle(e) 28 & 29 of the Tax Law
for  the  Per lod  9 /L179 -  8 /3L /8O.

That deponent
heretn and that the
of the petitLoner.

AFFIDAVIT OF MAILING

Scate of New York :
s 9 .  :

County of Albany :

David Parchuck/Janet, M. Snayr belng duly eworn, deposes and says that
he/she ls aa enployee of the State Tax Commigglon, that he/she le over 18 yeers
of age, aad that on the 26th day of September, 1986, he/she served the wlthln
notlce of DeclsLon by certlfled nalL upon llarold Felderr Secretary of We Do It
Atl Servlce Center, Inc. the petlttoner ln the lrlthln proceeding, bI eacloslng
a true copy thereof Ln a securely sealed postpaid lrapper addreesed as followe:

Ilarold Felder
Secretary of tle Do It Al-L Service Center, Ioc.
1744 Bard Lane
E. Meadow, NY 11554

and by deposl"tlng same enclosed 1o a postpald properly addressed wrapper ln a
post offlce under the exclustve care and custody of the United Statee Poetel
ServLce wlthl"n the State of New York.

further says that the gald addressee le the Petlttoner
addrees set forth on sald wrapper ls the Laet known addresg

Sworn to before me thls

Author to adnLnlster oaths
pursuant to Tax Law sectlon 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Frank l'11r
Preeldent of We Do It A11 Servlce Center, Inc.

for RedetermLnation of a Deflclency or Revlelon
of a Deternlnatl.on or Refund of SaLes & Use Tax
under Artlcle(s) 28 & 29 of, the Tax Law
for  the  Per lod  9 lL l79  -  8 /31 /80 .

AFFIDAVIT OF MAILING

State of New York :
9 9 .  :

County of Albaoy :

Davld Parchuck/JaneE M. Snayr belog duly sworn, deposes and saya that
he/she is an enployee of the State Tax Comisslon, that he/ehE le over l8 yearg
of age, and chat on the 26th day of September, 1986, he/ehe served the wlthta
notiee of Declsloa by certlfled nall upon Frank Mtr, Preeident of I{e Do It A11
Servtce Center, Inc. the petltloner ln the wl.thtn proceedlng, bI encloeing a
true copy thereof ln a securely seal-ed poetpald wrapper addressed ae follows:

Fraak MLr
PresLdent of I' le Do It All- Service Cent,er, Inc.
78 Lyon Lane
Westbury'  NY 11590

and by deposLElng same enclosed ln a postpaid properLy addreesed wrapper La a
post office under the excluslve care and custody of the Unlted Statee PostaL
ServLce withln the State of New York.

That deponent further says that the sal"d addresaee le the petltloner
herein and that the address set forth on sald nrapper Ls the last knowr addrese
of the pet i t loner.

Sworn to before ne thls
26th day of Seprember, 1986.

pursuanC to Tax Law sectlon L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Frank Natale
Treasurer of I{e Do It A11 Servlce Center, Inc.

for Redetennlnatlon of a Deficlency or Revieion
of a Deterulnatloo or Refund of Sales & Use Tax
under Artlcle(e) 28 & 29 of the Tax Law
for  the  Per lod  9 /L /79  -  8 /3L /80 .

AFFIDAVIT OF MAILING

State of New York :
s s .  3

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly eworn, depoeee aad says that
he/ghe ts an employee of the State Tax Cornrnleelon, that he/sha le over 18 yearg
of age, and that on the 26th day of Septenber, 1986, he/she served the wlthln
ootice of DecLslon by certlfled nail upon Frank Natale, Treagurer of We Do It
AlL Servlce Ceater, Inc. the petltloner Ln the wlthln proceedlngr b)t encloetug
a true copy thereof Ln a seeurely sealed postpatd \fiapper addressed as followe:

Frank Natale
Treasurer of We Do It Al-L Servlce Center' Inc.
7 RegLna Ave.
Bel lmore, NY 117I0

and by deposlting sane enclosed Ln a postpald properly addressed wrapper ln a
post offtce under the excluslve care aod custody of the Untted Scates PostaL
Servlce wlthin che State of New York.

That deponent further says that the sald addreasee le the petltLoner
hereln and that the address set forth on sald wrapper le the laet koown addresa
of che petltloner.

Sworn to before me thls
26th day of September, 1986.

Authortzed
pureuant to Tax Law sectioo 174



STATE OF NEI,J YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Harold FeLder
Secretary of tr{e Do It All Service Ceoter, Inc.

for Redeterninatlon of a DeficLency or RevLston
of a Determl.natlon or Refund of Salee & Uee Tax
under Article(s) 28 & 29 of. the Tax Lalr
fo r  the  Per lod  9 lL l79  -  813L180.

AFFIDAVIT OF MAITING

State of New York :
8 8 .  3

County of Albany i

DavLd Parchuck/Janet M. Snayr belng duly sworn, depoees and eays that
he/ehe Ls an enployee of the State Tax Comissl"on, that he/ahe ls over 18 yeero
of age, and that on the 26th day of Septeuber, L986, he eerved the wlthln
notlce of Declsion by certLfled uall upoa Davld M. Millnan, the representatlve
of the petltloner in the wlthln proceedln9, bl encloslng a true copy thereof ln
a securely sealed postpaid rrrapper addreesed ae follows:

David M. Mlllnan
666 Rlchnood Road
East Meadow, NY LI554

and by deposltlng
post offlce under
Servlce wlthln the

That deponent
of the petltloner
last known addrees

sane eocloeed ln a gostpel.d properly addreesed wrapper to a
the exclusl.ve care aod cuetody of the Unlted States Poetal

Staue of New York.

further eays that the sal"d addreesee le the rePreseotatlvg
hereln and that the address set forth on saLd ltrapper ls the

of the representacive of the petlttooer,

Sworn to before me chtg
26th day of Septenber, 1986.

to admlnLster oa
pursuant to Tax Law sectton 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the lLatter of
o f

Frank
Presldent of I{e Do It Al-1

the Petltl"on

Mlr
Service Ceoterr Inc.

AFFIDAVIT OF MAILING

for RedetermlnatLon of a Deflclency or Revl"elon
of a DeterminatLon or Refund of Sales & Use Tax
under Artlcle(e) 28 & 29 of the Tax Law
for  the Per lod 9 l l l79 -  8 l3L l8O.

State of New York :
s 9 .  :

County of Albany :

David Parchuck/Janet M. Snayr belng duly sworn, deposes and eaye that
he/she 1g an euployee of the State Tax Comlssionr that he/ehe ls over 18 yeara
of age, and that on the 26th day of September, 1.986, he served the wlthln
notl.ce of Declsion by certlfLed nall upon Davld M. Mllfunan, the represeatatlve
of the petltloner in the rf,lthln proceedlng, bI eacloelng a true copy thereof 1o
a securely seal.ed postpaid lsrapper eddreesed as follolts:

Davld M. Mlllnan
666 Rtchnond Road
East Meadow, NY 11554

and by depositing same enclosed ln a postpald properly addressed wrapper ln a
post office under the excluslve care and custody of the Unlted States Postal
Servlce withln the State of New York.

That deponent further says that the sald addressee ls the representatlvs
of the petltloner hereLo and that the address set forth on sald ltrapper ls the
last known address of the representatlve of the petltloner.

Sworn to before me thls
26th day of September, 1986.

pursuant to Tax Law eecttoa L74



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petitlon
o f

Frank Natale
Treasurer of We Do It A11 Servlce Cetrter, Inc.

for RedeterminatLon of a Deflciency or Revislon
of a Deternl"natlon or Refund of Sales & Uge Tax
uoder Artlcle(e) 28 c 29 of the Tax Law
for  the  Per lod  9 /L179 -  813L180.

AFFIDAVIT OF MAILING

State of New York :
a s .  :

County of Albaoy :

DavLd Parchuck/Janet M. Snayr belng duly sworn, deposee aad saye that
he/ehe ts an enpLoyee of the State Tax Conmlsslonr that he/she ie over LB years
of age, aad that oo the 26th day of September, 1986, he served the ltlthla
notLce of Decislon by certlfled nall upon Davld M. Mlllnan' the representetlve
of the petltloner ln the wlthln proceedl.ng, bI encloslng a true copy thereof in
a securely sealed postpald wrapper addreEeed as follows:

Davld M. Mllluan
666 Richnond Rd.
Eaet Meadow' NY 1f554

and by deposltlng sane encloeed ln a postpald properly addreesed wrapper in a
post office under the exclueLve care and custody of the United States Postal
Servlce wlthln the State of New York.

That deponent further eays that the sald addressee ls the repreaeotatlve
of the petltioner hereln and thac the addresa set forth oo sal.d wrapPer le the
laet knolrn address of the representatlve of the petltloner.

Sworn to before ne thls
26th day of September, 1986.

Author
pursuaot to Tax Law sectlon L74



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK L2227

Septenber 26' 1986

ilarold Felder
Secretary of We Do It ALL
1744 Bard Lane
E. l teadow, NY 11554

Servl.ce Center, Inc.

Dear Mr. Felder:

Please take notice of the Declstoo of the State Tax Comigsioo encloeed
herewl.th.

You have now exhaueted your rlght of review at the admlnl.stratlve level.
Pursuant to eeetlon(s) 1138 of the Tax Law, a proceedl.ng ln court to revlew an
adverse declslon by the State Tax Comrnl.ssion may be lnstltuted only under
Artlcle 78 of the Clvll Practlce Law and Rulee, and must be connenced ln the
Supreme Court of the State of New York, Albany CountJrr wlthln 4 noothg from the
date of thls not lce.

Inqulrles concerning the computatlon of tax due or refund allowed ln accordaoce
wlth this deciston nay be addreeeed to:

NYS Dept. Taxatlon and Flnance
Audlt EvaLuatlon Bureau
Assesgment Revtelr Uait
Bulldlng #9, State Campus
Albanyr New York 12227
Phone # (518) 457-2086

Very truly yours,

cc: Taxlng Bureauts Representatlve

Petltl"oner I s Representatlve :
Davld M. MllLnan
666 Rlchuond Road
East Meadow, NY 11554

STATE TAX COMMISSION



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK L2227

September 26, 1986

Frank Ml.r
Presldeot of We Do It A11
78 Lyon Lane
Westbury, NY 11590

Servlce Center, Inc.

Dear Mr. Mir:

PLease take notlce of the Declslon of the State Tax Comleslon encLoeed
herewtth.

You have now exhausted your right of review at the adninLstratlve level.
Pursuant to sectLon(s) 1138 of the Tax Law, a proceedlng in court to revlelt eo
adverse declsion by the State Tax Comlssl.oo may be instltuted ooly uader
Artlcle 78 of the CivlL Practl.ce Law and Rulesr and nust be comenced l"n the
Supreme Court of the State of New York, Albany County, wlthln 4 monthe fron tbe
date of thLs oot lce.

InquLries concernlng the conputat,ton of tax due or refund aLLowed in accordance
wlth thls declelon oay be addressed to:

NYS Dept. Taxation and Flnance
Audlt EvaLuatloo Bureau
Assessment Revlew UnLt
Bulldtng #9, Stace Campus
AJ.bany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE T$( COMMISSION

cc: Taxlog Bureauts Representatlve

Petltloner I s Representattve :
David M. l411Lnan
666 Rlchnond Road
East Meadow, NY 11554



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK L2227

Septenber 26, 1986

Frank Natale
Treaaurer of We Do It A11
7 Reglna Ave.
Bel lnore, NY 117f0

Service Center, Inc.

Dear Mr. Natale:

Please take notice of the Declslon of the State Tax Cornmlseloa encloaed
herewith.

You have now exhausted your rlght of revlew at the admlolstrative Ieval.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding ln eourt to revLew 80
adverse declslon by the State Tax Conmlesion may be lnstltuted onLy under
ArcicJ-e 78 of. the ClvlL Practice Law aod RuLes, and must be co"rmenced in the
Supreme Court of the State of New York, Albany Countyr wlthln 4 nonths frou the
date of thl"s notlce.

Inqulrles concerning the conputatlon of tax due or refund allowed ln accordance
wlth thls declslon nay be addreesed to:

NYS Dept. Taxatlon and Fl"nance
Audit Eval-uation Bureau
Aesesement Revlew Unlt
Bull-dtng /19, State Campue
ALbanyr New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureaufs Representatlve

PeEltloner I s Representatlve :
DavLd M. Mlllnan
666 Rlchnond Rd.
East Meadow, NY f1554



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petitlon

o f

HAROLD FELDER, SECRETARY OF
t^IE D0 IT ALL SERVICE CENTER, INC.

for Revlslon of a Determlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and
29 of the Tax Law for the Perlod Septenber I,
1979 through August 31, 1980.

In the Matter of the Petl"tlon

o f

FM}IK MIR, PRESIDENT OF
WE DO IT ALL SERVICE CENTER, INC.

for Revision of a Detenrinaclon or for Refund
of Sales and Use Taxes under Artlcles 28 and
29 of the Tax Law for the Pertod Septenber 1,
1979 through August 31, 1980.

DECISION

In the llatter of the Petitlon

o f

FRAI{K NATALE, TREASURER OF
I^lE D0 IT ALL SERVICE CENTER, INC.

for RevLsl"on of a Deternlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and
29 of the Tax Law for the Perlod Septenber 1,
1979 through Auguet 31, 1980.

Petitloners, Harold Felder, L744 Bard Lane, East Meadow, New York IL554,

Frank Mtr, 78 Lyon Lane, Westbury, New York 11590 and Frank NataLe, 7 Regina

Avenue, Bellmore, New York 11710, each flled a petltlon for revlelon of a

determlnatlon or for refund of saLes and use taxes under Arttcles 28 and 29 of



-2-

the Tax Law for the perlod Septenber 1, 1979 through August 31'  1980 (Fi le

Nos. 42972, 42973 and, 42974).

A consoldldated hearlng was hel-d before Brl.an L. Frledman' Hearlng OffLcer'

at the offices of the State Tax Conmisslon, Two tlorld Trade Center, New York,

New York, on Februar!  51 1986 at 1:15 P.M., wlth addlt lonal evldence to be

subnitted by May 7, 1986. Petitioners appeared by David M. MII-lnan, C.P.A.

The Audit Dlvlsion appeared by John P. Dugan, Esq. (KevLn A. Cah1LL, Esq., of

counse l ) .

ISSUES

I. Whether petitioners were persons required to collect and Pay over

sales tax on behalf of We Do It ALL Servlce Center, Inc. nLthin the meaning

and Lntent of sect lons 1131(1) and 1133(a) of the Tax Law for the period at

issue herein.

II. If so, whether the Audlt Dlvislon properl-y determined the sales taxea

due from We Do It Al-1- Service Center, Inc. for the perlod at issue.

FINDINGS OF FACT

1. 0n Septenber 20, 1982, subsequent to a field audit' the Audit

Dlvlsl.on issued a Notice of Determinatlon and Demand for Paynent of Sales and

Use Taxes Due to Harold FeLder as Secretary of We Do It ALl Servlce Centerr Inc.

(hereinafter rr the corporat lort t ) ,  for the period September 1, 1979 through August 31'

1980,  asser t ing  to ta l  tax  due o f  $111680.77  p lus  in te res t  o f  $21661.86 '  fo r  a  to ta l

amount due of $L4,342.63. On the same date ldentical notlces were Lssued to

Frank Mir as Presldent of the corporatlon and to Frank Natale aa treaaurer of the

corporat lon.
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2. The corporatl.on operated a Vantage servlce statlon at, 944 Jerugaleu

Avenue, UniondaLe, New York, fron September 1, 1979 unttl November 30, 1980,

Forn ST-105, Certlfl"cate of Registratlon, fl1ed wlth the Department of Taxatlon

and Flnanee by the corporation, llsted as tts prtnclpal offlcere:

Frank Mlr - Preetdent
W1111e Kelty - Vlce Presldent,
Frank Natale - Treasurer
Harold Felder - Secretary

Each of the offl.cers invested $5,000.00 ln the corporatlon and ln return therefor'

each held corporate offlceg.

3. Petitloner Harold Felder was the secretary of the corporatlon from

the tlme lt began dolng business on September l, 1979. Ile had control of the

corporate books and was reeponstble for the fll lng of the corporatlonts tax

returns and for the paynent of tts taxes. The corporatlonra New York State

and Local SaLes and Use Tax Return for the perlod Septenber l, 1979 through

November 30, 1979 was slgned by Harold FeLder as secretary on Deeember 20'

L979. Mr. Felder had a dlspute wlth l,Il l l l"e Kelty and resigned from the

corporatl.on at the end of January, 1980, although sald reslgnatLoa was not

subnltted ln wrltlng. At that tlme, he turned over the corporate booke to

WlLlle KeLtyr and dLscontlnued worklng at the servlce gtatlon. On March 1,

1980, the corporatlon executed a wrltten corporate resolutlon deslgnatlng the

NatlonaL Bank of North Anerica as a deposltory of the corporatior. The

corporate resolutlon lras signed by Wlltle Kelty as presldent and by Frank

Natale as vLce presldent and secretary.

4.' Petltioner Frank MLr was the president of the corporatlon fron the

tlue l.t conmenced busl"ness on September l, L979. He opened the service
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statlon each mornlng at 7:00 A.M. aod worked untll 5:00 P.M. Eis prlnary

functlon was to perform body work at the servtce station for B & !'I Used Cate,

a company owned by llarold Felder and Wlllte Kelty. Petltloner Frank Mlr

nas an authortzed slgnacory for corporate checks and had the authorlty to slgn

corporate tax returns, but does not recal-l- ever havlng sLgned corporate

returns. Ile left the corporatLon at the end of November 1979 and took a Job

with Flower Htll Auto Body ln Roelyn, New York where he worked dally from

8:00 A.M. untLL 5:30 P.I t .  When he lef t  the corporat l"on in November L979,

Mr. Mlr turned

wrltten letter

in

o f

h{s keys to the service statlon, but never executed a

reslgnatlon.

5. Petltloner Frank NataLe nas the treasurer of the corporatlon frou

the tlme it commenced bustnesa on September 1, L979. Mr. Natal-e dld not

perforn any work at the eervlce etatlon due to phyelcal incapacitlr but he

spent a conslderable amount of tlme at the statlon. He had authorlty to sl.gn

corporate checks and tax returns and often dld so. Mr. Natale desired to

restgn from the corporatl"on in March 1980. He contacted Robert S. Wltt,

C.P.A., the corporatLonts accountant, who drew up an agreement whereby Mr.

NataLe nas to recelve $21000.00 frou his orl"gloal lnvestment. However,

Mr. Natale recelved only $1,000.00 fron the corporatloa upon hl.s reeigoatlon

in March 1980. Oa the corporate resolutlon of March 1, 1980' whtch deelgnated

the Natl"onal Bank of North America as a deposLtory of the corporation' Frank

Natale ls llsted as the vice presldent and secretary of the corporatlon. A

subsequent slgnaEure card and corporate resolutl.on were fl"Led wlth the

Natlonal Bank of North Amerlca (now known as NatlonaL tr{estnLnster Bank USA) oa
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March 28, 1980 which del-eted Mr. Natale as an offlcer and signatory of the

corporat lon.

6. At the tlne of the connencement of the audLt in November 1981, the

servlce 6tatl-on at 944 Jerusalen Avenue, Unl.ondale, New York, was no longer ln

business. The Audit Divlsion obtalned the names of the corporate offlcers

from the CertLflcate of Reglstration flt-ed wlth the Department. No books and

records nere provlded to the audltor by any of the officers nor by the accountanta

to whom the audltor was referred by the sald offlcers.

7. Because the eervice statlon rras no longer tn operatlon at the time of

the audlt and books and records were not provided, the Audlt DivLsion

contacted the corporatlonts s1rpp1ler of gaeoLlne, Vantage Petroleum Co.' and

obtalned therefron the total purchases by the corporatlon. Vantage Pet,roleum

Corp. reported that, for the $eriod at lssue, the corporation had purchased

$131r697.00 worth of gasol inef Based upon the auditorfs experlence in audlts

of service stations ln that pprticulax axea, a 10 percent mark-up was applled

(excludlng the St,ate gasoLinel tax) which resulted in taxable gasollne sales of

$  144 ,  866  .  70 .

8. AJ.though the servlc station was no longer doing buslness at the tlme

ted the premlses on two occasions andof the audltr Ehe audltor vi

ascertatned that the service tation contalned one repair bay. Based upon hla

ln audlts of service statlons ln the same areaobservatlon and hLs experl

as the corporat lonrs servlce statl-on, the auditor estlmated Parts and repair

tax guarter,  or $601000.00 for the f ive salessales of  $12,000.00 per  sa
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tax quarters at issue,

9. TaxabLe gasol lne sales of $144,866.70 were added to parts and repatr

sales of $601000.00 result l "ng ln audLted taxable sales of $204,866.70. the

corporat lon had reported taxable sales of $37,998.00 for thLs perlod.

Addttlonal- taxable sales nere, therefore, deternlned to be $1661868.70 whlch

represented an underreportlng factor of 439.15 percent. The appLlcable salee

tax rate of 7 percent was applied, resultl"ng ln addltlonal sales tax due 1o

the  amount  o f  $11,680.77 .

10. Each of the petltloners argued that the gasoline purchases eupplied

by Vantage Petroleum Corp. rdere erroneoua and that the estlnated parta and

repalr sales rilere excessive. Petltloners further argued that most of the

tepatt work performed at the service statlon was body work performed for B & I{

Used Cars and, thereforer that the corporatioo nas not requlred to collect

sales tax on said body work. No resale certlflcates or other exemptlon

certl.fLcates were preeented by petitloner€r relattve to the work alleged to

have been performed for B & i,l Used Cars. Furthermore, no credl"ble evtdeoce

was adduced by petitioners to support theLr arguuent that gasolLne purchaees

suppLled by Vantage Petroleum Corp. were erroneous or that estinsted parts and

repalr sales vrere excesslve.

CONCLUSIONS OF LAW

A. That sectlon 1133(a) of the Tax Law provldes, ln partr that every

pereon required to collect the taxes tmposed under Artlcle 28 of the Tax Law

Ls also personally llable for the tax imposed, collected, or requlred to be

col lected under such la!r .  Sect ion f131(l)  of  the Tax Law def lnes "(p)ersone

requlred to col lect taxrr,  as used ln sect lon 1133(a),  to lnclude any off lcer or
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enployee of a corporatlon, or a dlssolved corporatton who, ag such officer or

employee, ls under a duty to act for the corporatlon in conplying wlth any

requlrement of Artlcle 28 of the Tax Law.

B. That the determlnatl"on of whether an indlvldual ls a persoo or

offlcer under a duty to act for the corporatlon ls baeed upon the facts

presented (Vogel v. New York State Departnent of Taxatloo and Finance, 98

Mlsc.zd 222). The relevant factors lncLuder but are not llnlted to: the

lndlvidualrs dalLy involvement ln the corporatlon; the lndlvLdualts

partlclpaclon and lnvolvemenE ln the fl.nanclal affalrs of the corporatlon; the

lndivldual who prepared and elgned the sales and use tax returns; the

lndlvldualrs authority to draft checke on ghe flrnrs bank account; and, la the

case of a closely-held corporattonr the lndlvldualts knonledge of the affalrs

of the flrm and beneflts from the fLrmre proflts (Matter of Robert Gattle,

State Tax Cornmigslon, September 5, 1980).

C. That petltloner Harold Felder rras a person under a duty to collect

sales and use taxes for We Do It A11 ServLce Center, Inc. for the perlod

September [, 1979 through January 31, 1980. Thls deternl"natlon ts based upon

the fact that he remained an offtcer of the corporatl"on, that he had cootrol

of corporate books and records and was iesponelble for the flLlng of corporate

tax returns and paynent of corporace taxes for thls perlod.

D. That petitloner Harold Felder rdas oot a pereon under a duty to

collect sales and uge taxes for We Do It ALl Servlce Ceater, Inc. for the

perlod February 1, 1980 through August 31, 1980. Durl"ng thls perlod, Mr.

Felder had reslgned from hls offlce of secretary of the corporatLon, had no
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authorlty or control over corporate books aod records, was oo longer a

signatory for corporate bank accounta and took no part ln the day-to-day

business of operatlng the corporatlonts servlce etation.

E. That petlttoner Frank lItr was a peraoo uoder a duty to eollect

sales and use taxes for We Do It AlL servtce Center, Inc. for the perlod

September 1, 1979 through Novenber 30, L979. Thls determtnatl"on ls based upon

the fact that, for sald perlod, he was an offlcer of the corporattoo' was ao

authorlzed slgnatory for corporate checks, had authorlcy to sLgo corporate tax

returns and was employed, on a fulL-tlne basls, at the corporatlonre gervice

statLon.

F. That petitloner Frank Mtr was not a person under a duty to collect

sales and use taxes for We Do It ALl Servlce Center, Inc. for the perlod

December 1, 1979 through August 31, 1980. As of December L, 1979, Mr. Mlr had

severed aLl ties wLth the corporatLon. He no longer acted as president of the

corporation, nas not an authorlzed slgnatoty fot the corporate bank accoutrts

and no longer worked at the corporatlonts servlce station. As of Deceuber 1,

1979, Mr. Mlr worked, on a fulL-tirne basLs, at another servlce statlon located

in Roslyn, New York.

G. That petltloner Frank Natale nas a pereon under a duty to collect

sales and use taxea for We Do It A11 Servlce Center, Inc. for the perlod

Septenber 1, 1979 through March 27, 1980. Thle determlnatlon ls based upon

the fact that, for sald perLod, he was an offl.cer of the corporatl.on, had the

authorlty to and dldr ln fact, slgn corporate checks and tax returne and spent

a consl.derable amount of hLs tlme at the corporatlonts servl.ce statioo.
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H. That petltioner Frank Natale was not a person under a duty to

colLect sales and use taxes for We Do It ALl- Service Center, Inc. for the

period March 28, 1980 through August 31, 1980. Mr. Natale reslgned fron his

dut ies as an off lcer of the corporat lon and, as of March 28, 1980, waa no

longer authorized to act as a signatory for corporate bank accounts.

I. That, no books and records were provided to the Audlt Dl.vislon by the

corporation for purposes of substantiatl.ng taxable sales. Accordingly' the

Audit Dlvisionrs use of thlrd party verLflcatlon of purchases and of an

estlmated markup audlt as a basls for determining the sales tax llabiLlty of

li le Do It A1L Service Center, Inc. was proper pursuant to sectlon 1138(a) of

the Tax Law.

J. Thau the estimate procedures adopted by the Audlt Dlvlslon were

reasonable under the cl-rcumstancea and petltlonere failed to suetaln their

burden of showlng that the method of audlt or the amount of tax assessed ltae

erroneous (Matter of Surface Llne Operators Fraternal Organlzationr Inc. v.

State Tax Conn' lssion, 85 A.D.2d 858).

K. That the petltion of Harol-d Felder, secretary of We Do It AI-L Servlce

Center, Inc., is granted to the extent lndlcated in Concl-usion of Law "D"; the

Audlt Dlvislon ls hereby directed to nodlfy the Notlce of Deternlnation and

Demand for Paynent of Sales and Use Taxes Due, issued to said petltloner on

September 20, L982; and that, except as so granted, the petltLon ls ln all

other respects denied.

L. That the petltion of Frank Mlr, presldent of We Do It A11 Servlce

Center, Inc., Ls granted to the extent lndlcated ln Concl-uslon of Law rrFrr; the

Audit DlvisLon ls hereby directed to nodlfy the Notlce of Determlnatlon and
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Denand for Paynent of Sales and Uee Taxea Due, lssued to eal"d petltloner oo

September 20, L982; aad that, except as so granted, the petl.tlon ie ln all

other resPects denled.

M. That the petitlon of Frank Natale, treasurer of I{e Do It A11 Servlce

Center, Inc., ls granted to the extent lndlcated ln Conclusloo of Law "H"; the

Audlt Divlglon ls hereby dlrected to nodLfy the Notice of DetermLnatlon atd

Demand for Paymeot of Sales and Use Taxes Due lssued to sald peEltloner oa

September 20, 19823 and thatr except as so granted, the petltlon ls ln all

other respects denied.

DATED: Albany, New York

sEP r q 1s80
STATE TN( COMMISSION

PRESIDENT
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