
STATE OF NEI,J YORK

STATE TN( COMMISSION

In the Matter of the Petltion
o f

Front Runners New York, Inc.

for Redetermination of Exempt Organlzatlon Status
under ArtLcles 28 and 29 of the Tax Law.

AFFIDAVIT OF UAILING

State of New York :
s s .  :

County of Albany :

Dorls E. Stelnhardt, being duly sworn, deposes and says that he/she le an
employee of the State Tax Conmisslon, that he/she Ls over 18 years of age, and
that on the 18th day of February, 1986, he/she served the withln not lce of
Decision by cert l f led naLl upon Front Runners New York, Inc.,  the pet i t loner in
the wlthtn proceedlng, by encloslng a true copy thereof ln a securely sealed
postpald wrapper addressed as fol lows:

Front Runners New York, Inc.
Box 363 Vl l lage Stat ion
New York, NY 10014

and by depositing same enclosed ln a postpald properly addressed wrapper ln a
post offlce under the excluslve care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the said addressee ls the petitloner
herein and that, t,he address set forth on sald wrapper ls the last known addrees
of the petLt loner.

Sworn to before me this
18th day of February, 1986.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Front Runners New York, Inc.

for Redeterminatlon of Exempt OrganlzacTon Status
under Artlcles 28 and 29 ot the Tax Law.

AFFIDAVIT OF }TAILING

State of

County of

New York :
s t t .  :

Albany :

Dorls E. Stelnhardt, belng duly sworn, deposes and says that he/she is an
employee of the State Tax Cornmlssion, that he/she ls over 18 years of age, and
that on the 18th day of Februaryr 1986, he served the withln notice of Decl.slon
by certlfied nail upon James Levin, the representative of the petitloner ln the
wlthin proceedlnB, by enclosing a true copy thereof Ln a securely sealed
postpald nrapper addressed as fol lows:

James Levtn
101  w .  104 rh  S r .
New York, NY 10025

and by depositlng same enclosed ln a postpaid properly addressed wrapper in a
post offlce under the exclusive eare and custody of the Unlted States Postal
Service wlthtn the State of New York.

That deponent further says that the said addresaee ls the representatlve
of the petittoner herein and that the address set forth on said wrapper ls the
last known address of the representatlve of the petltioner.

Sworn to before me thls
18th day of February, 1986.

nister oaths
Law sect ion L74
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February 18, 1986

Front Runners New York, Inc.
Box 363 Vl l lage Stat ion
New York, NY 10014

Gentlemen:

Please take notlce of the Declsl.on of the State Tax ConnLsslon encloged
herewith.

You have now exhausted your right of revLew at the adminlstrat,ive level.
Pursuant to sect lon(s) 1138 of the Tax Law, a proceeding in court  to revlew an
adverse decision by the State Tax ConrmLssLon nay be instlLuted only under
Article 78 of the Civll Practice taw and Rules, and must be comrenced in the
Supreme Court of the State of New York, Albany County, withln 4 monthe from che
date of this not lce.

Inqulrles concernlng the computation of tax due or refund all-owed l"u accordance
with thls decLslon nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation UnLt
Bulldlng /f9, State Campus
Albany, New York 12227
Phone tf (518) 457-2070

Very t,ruly yours '

STATE TN( COMMISSION

Petltloner I s Representatlve
James Levin
1 0 1  w .  1 0 4 r h  S r .
New York, NY 10025
Taxlng Bureaurs Representat,ive

c c :



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
:

o f

FRONT RI]NNERS NEW YORK, INC.
3

for Redeterminatlon of Exempt Organizatlon
Status under Art ic les 28 and,29 of the Tax Law. :

DECISION

Petitloner, Front Runners New York, Inc., Box 363, Vlllage Statfon, New

York, New York 10014, flled a petl.tion for redetermination of exempt organlzatLon

status under Artlcl-es 28 and 29 of the Tarc Law (Flle No. 56377).

A hearing was held before Doris E. Stelnhardt, Hearlng 0fflcer' at the

offlces of the State Ta:< Comlsslon, Two World Trade Center, New York, New

York, on September 10, 1985 at 1:15 P.M., with al l  br lefs to be submltted by

October 15, 1985. Petltloner appeared by Janes Levln, Esq. The Audlt Dlviel.on

appeared by John P. Dugan, Esq. (Anne W. Murphy, Esq.,  of  counsel) .

ISSUE

hlhether the Audit Dlvlslon properly denied petitlonerrs appLlcatlon for

exempt organlzatlon status.

FINDINGS OF FACT

1. On or about November 12, 1983, petitloner, Front Runners New York'

Inc. ("FRNY"), submltted to the Audlt Dlvlsion an Appllcatlon for an Bxempt

OrganLzatlon Certlflcate, seekl.ng exemption from sal-es and compensatlng use

taxes under Tax Law sect l-on 1116(a)(4).

2. By let ter dated August 13, L984, the Audlt  Divis l .on denied pet l t lonerta

appllcatlon for fallure to meet the operational test for exemptLon; the letter

stated, in pert inent part :
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"While your organlzatlon conducts cl-l,nLcs whtch have an educational
vaLue, a substantial- amount of lts actlvlties are athletLc, recrea-
t ional and social  ln nature.. .  [ I ] t  cannot be sald that your
activltles are exclusively educational or dlrected towards the
support and devel-opnent of amateur athletes for particlpatlon ln
national or lnternational amateur sports competltlon.rl

3. FRNY was organized on October 1, L979 and subsequently lncorporated on

August 30, 1983 as a Type B corporatlon pursuant to section 201 of the Not-for

Profit Corporation Law. Its prlmary purpose ls to provlde encouragement and

support to gay men and women, as well as to others regardless of se:mal prefer-

ence, who are lnterested Ln runnlng and runnlng-rel-ated actlvltles. Petitlonerfs

certlflcate of lneorporation states the purposes for whtch lt was formed as

foLl-ows:

"To teach the sk11ls and heaLth-related beneflts of runnlng and
Jogglng.

"To organlze tralning seseions and clLnics for instructlon for
healthy running and Joggtng.

ttTo provide lectures and workshops lrlth guest speakers and demonstra-
tlons on runnlng and jogging.

t'To arrange for organized runs and competitlons. To prlnt and
publish an lnformational newsletter on runnlng and jogglng and
re la ted  top lcs . I '

4. FRNY provides runnlng instruction, conducts ttfun runett and the annual

Gay Prlde Run, publishes a nonthly newsletter and sponsors some soclal and fund-

raising act iv l t ies.

(a) Petttloner offers fourteen-week runnlng cllnlcs seml-annual-I-y.

These cllnics, whlch are free of charge to members and non-nembers al-Lke'

afford instruction ln baslc runnlng form, speed work, htll work and stretchlng.

(b) Every Saturday at 10:00 A.M. and every Wednesday at 7:00 P.M.,

petltloner holds trfun runsrtt non-competltlve runs of from one to flve miLes

open to runners of aLL abllitles. I,Ihen a begLnnl-ng runner wishes to partlclpate
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ln a fun run, petltioner assigns a more experlenced runner to hln or her

coach, to render advice on, among other things, running styl"e, shoes and

Tlsice per month, petltloner also sponsors speclal- runs ranglng ln length

one to fourteen mll-es. I l lstor ical- ly,  af ter pet i tLonerfs sponsored runs,

runners met to eat and to dlscuss toplcs of lnterest to runnerg. These

gatherings evolved into post-run FRNY meetlngs, where the organlzatlonre

business is conducted and speakers are prespnted.

a 6 a

stretching.

from

the

lnfornaL

(c) Each June, petitloner Bponsors the Gay Prlde Run, a flve-mile race

held ln Central Park, tn cooperation wlth the New York Road Runnets Glub' whlch

furnishes finish-llne equlpment, and the New York Clty Department of Parks and

Recreation, which supplles crowd control barriers. The fifth annual Gay Pride

Run held on June 29, 1985 attracted nearly 1r000 partlclpants. Petltloner

charged runners an entry fee of $6.00 and, prior to the commencement of the

race, each partlclpant recelved a carry-all bag contalnlng a race T-shlrt, a

nunber tag and FRNY llterature. Because the entry fees are lnsufficlent to

cover the expenses petltloner lncurs ln conductlng the racer petltioner sollclts

and selLs advertislng space ln a race program and engages Ln llnLted fund-ralalng

activltles. Such actlvlties have lncluded benefit dances pr{or to each Gay

Pride Run, the sollcLtatlon of donations from members, and the sale of runnlng

merchandise (club raclng unlforns, T-shlrts and sweatshirts lnprlnted ltlth

FRNYTs logo) to cl-ub members and frlends at a srnall mark-up.

(d) FRNY publlshes a monthl-y newsletter, consisttng of runnlng-related

artLcLes subnitted by club members, surmarles of past buslness meetlngs,

aDnouncements of upcomlng events and schedules of rune and races.

5. FRNY organLzes some soclal events, such a6 theater partles and track

and flel-d games, to pronote canaraderie among lts menbershlp.



6. FRNY fields partlcipants in many competltive events, lncludlng the New

York City Marathon and the Phlladelphia dlstance run (a hal-f marathon). In

preparation for marathons, petitloner organizes and conducts speclflc trainlng

runs.

7. Petltloner enploys the accrual nethod of accountlng and malntalns lts

books on a calendar year basls. The statement of lts recelpts and expendltures

for the year 1983 fol-l-ows.

RECEIPTS

EXPENDITURES

Total Expenditures

RECEIPTS IN EKCESS OF EXPENDITURES

Membership Dues
Runnlng Merchandl.se SaLes
Event Ticket ReceLpts
Party Recelpts
Business Meeting Recelpts
Transportatlon Recelpts
Mlscell-aneous Income
Race Entry Fees
Race Donations
Race Program Advertlsing
Race FundraLser
Miscellaneous Race Income

Total- Recelpts

Cost of Merchandlse Sold
Off lce 0perat lng Expense-Postage
Office 0peratlng Expense-Printing
Offlce Operating Expense-Mlsc.
Event Ticket Purchases
Party Expenditures
Business Meeting Expense
Transportatlon Expense
Contributions
Legal Expense
MiscelLaneous Expenses
Race T-ShLrts
Race Advertising
Race Program Expense
Race Carry-AlJ- Bags
Mlscellaneous Race Expense

$463s .00
3955 .00
7981.40
2610 .50
1394 .50
1230 .00

27 .70
5607  .00
1867 .00
3490 .00
882 .00
348 .00

2607 .7 r
1171 .86
2029.5L
87  6 .06

88  13  .50
2559.32
r536  .36
909  .80
750 .00
567 .05
444.28

3272 .80
2019 .00
1239 .00
rr82.36
3455.34

$34 ,028 .  10

33,433.95

$  594 .15
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8. Pet i t lonerrs cert l . f icate of lncorporat lon provldes: (a) that no part

of lts net earnings shall inure to the benefl.t of any member, trustee, dlrector'

offlcer or any prlvate lndlvidual (except that reasonable coDpensatlon nay be

paid for services rendered to the corporat lon);  (b) that no substant laL part  of

its activitles shaLl be carrying on propaganda or otherwise attemptlng to

infl-uence legJ-slation (except as provlded ln Internal Revenue Code sectlon

501[h]), or partlclpatlng or LntervenLng ln any polLtlcal campalgn; and (c)

that in the event of dlssolutlon, all of lts assets remalning after necessary

expenses shall be dlstributed to an organlzatlon exenpt under Code sectlon

501(c) (3) or to the federal government or state or 1ocal government for a

publ lc purpose.

9. On Septenber 25, 1984, the Internal Revenue Service granted petitioner

exemption from federal corporatLon income tax under Code sectlon 501(c) (3).

CONCLUSIONS OF LAW

A. That Tax Law sectLon 1116(a) ( ) provldes an exemptlon from the sales

and compensatlng use taxes lmposed under Article 28 to "[a]ny corporatlon,

association, trust, or cornmunity chest, fund or foundation organized and

operated excl-usively for rel ig ious, charl table, scLent i f lc,  test{ng for publ lc

safety, lit,erary or educational- purposes or to foster natlonal or lnternatLonal

amateur sports conpetLtlon (but only lf no part of lts actlvltles involve the

provlslon of athlet lc facl l l t ies or equlpment). . ." .  In ascertainl .ng whether an

organizatlon ls organlzed excl-uslvely for one or more of the enumerated exempt

purposes, the focus is on the provislons of the organlzlng documents. The

documents must limlt the purposes of the organl.zatlon to one or more exempt

purposes and cannot expressl-y empower the organizatLon to partLclpate, other

than as an lnsubstantial part of lts activitles, ln actlvltles whlch are not ln



furtherance of one or more exempt purposes (20 NYCRR 52g.7tcl t1l t l l ; .  On the

other hand, ln determlning whether the organlzatlon ls operated excluslvely for

one or more exempt purposes, the focus is on the organlzat ionrs act lv l t les.

Nearly all of lts activities must acconpllsh one or more exempt purposes; or

stated ln a dlfferent nay, an organizatlon w111 not be regarded as exenpt Lf

more than an lnsubstantial part of Lts actlvltles ls not ln furtherance of an

exempt  purpose (20  NYCRR 529.7  td l t2 l ) .

B .  That  Treasury  Regu la t lon  sec t lon  1 .501(c ) (3 ) -1 (d) (3 ) (1 )  de f tnes  the

term "educatlonal" for purpoees of Internal Revenue Code sectton 501(c)(3)r the

provlslon after whtch Tax Law sect ion l f16(a)(4) is patterned, to embrace

"[t]he instruction or trainlng of the lndlvldual for the purpose of lnprovlng

or  deve lop ing  h is  capab i l l t tes . . . " .

C. That FRNYTs certLfLcate of incorporat lon suff lc lent ly clrcunscrlbes

its actlvities so as to satlefy the otganLzational testi Petltioner falled to

show, however, that it operated exclusLvely for educatlonal purposes and/or to

foster national amateur sports competition. "II]f a nonexempt activlty ts more

than an lnsubstant ial  part  of  pet l t lonerts act iv i t ies, or l f  any act lvLty of

petitloner has more than an insubstantlalJ-y nonexempt purpose, then petltloner

nust fall to qualLfy for exenption.r' Flrst Llbertatien C_bulshL:-.,lgggg,, 74

T.C. 396, 403 (1980).  An examLnatlon of pet i t lonerts statement of recelpts and

expendltures for 1983 reveals that event ticket sales and party receipts

represented over 30 percent of its total recelpts and event tLcket purchases

and party expenditures, over 30 percent of Lts total expensea. It thus cannot

be sald that pet l t lonerrs socLal and recreat lonal act lv l tLes conet l tuted an

insubstantlaL part of lts overalL actlvitles. (See Chu:cc]t in Boston v. Comr.'

71 T.C. 102 [1978],  where petLt ionerts grants program, account ing for approxluately
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20 percent of al l  l ts receLpts, was found to be

"more than incldental'r and disqualtfled it from

D. That the petLtlon of Front Runners New

DATED: Albany, New York STATE TA

a nonexempt actlvlty whlch wae

exenPtlon. 
l )

York, Inc. ls hereby denled.

that whlle the facts ln the instant case merlt a
to petLtioner, we do not aet forth a percentage
upon for future reference wlth respect to

an organizatlon. Each case must be decLded upon
circumstances.rf  Id.  at  108.

rrWe hasten to point out
denial of exempt status
test which can be reLled
nonexempt activities of
its own unique facts and

STATE TN( COMMISSION

IONER
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