
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion
o f

Paul Frlednan
Wanderlust,  Inc.

for Redeternlnatlon of a Deflciency or Revlslon
of a Deterntnatl"on or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  5 1 3 t 1 7 6 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Comlsslon, that he ls over 18 years of age' and that on the
17th day of January, 1986, he served the nl thln not lce of DecLslon by cert l f led
nall upon Paul Frlednan,I'Ianderluet, Inc. the petltloner Ln the wlthln
proceedlng, by enclosJ.ng a true copy thereof ln a securely eealed poetpald
wrapper addressed as fol lows:

Paul Frledman
Wanderlust,  Inc.
1229 East 56th Street
Brooklyn, NY IL234

and by deposlting same enclosed t-n a postpat-d properly addressed wrapper ln a
post office under the excluslve care and custody of the United States Postal
Servlce wlthin the State of New York.

That deponent further
hereln and that the address
of the pet i t ioner.

Sworn to before me this
17th day of Januaryr f986.

says that the said addressee ls the petltioner
set forth on said ltrapper ls the laet knoltn addrese

Authorized to lster oat
pursuant to Tax sec t lon  174



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petltlon
o f

Paul Friedman
Wanderlust,  Inc.

for Redetermination of a Deflclency or Revision
of a DeterminatLon or Refund of Sales & Use Tax
under Artlcl-e 28 E 29 of the Tax Law for the
P e r l o d  5 1 3 1 1 7 6 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany 3

David Parchuck, belng duly sworn, deposes and says that he Ls an enployee
of the State Tax Comnissl.on, that he ls over 18 years of age, and that on the
17th day of January, 1986, he served the withln not ice of Declslon by cert l f led
mall- upon Lawrence S. Berkowitz, the representative of the petLtloner in the
within proceeding, by enclosing a true copy thereof ln a securely sealed
postpaid !trrapper addressed as follows:

Lawrence S. Berkowitz
4 Briarcl i f f  Road
Sprlng Val ley, NY 10977

and by depositLng same enclosed ln a postpald properly addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States Postal
Service withln the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petltioner herein and that the address aet forth on sald wrapper Ls the
last known address of the representatlve of the petitioner.

Sworn to before me this
17th day of January, 1986.

to adnirlister oat
to Tax Law sectLon I74pursuant
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January 17, 1986

Paul Frledman
tr'Ianderlust, Inc.
1229 East 56th Street
Brooklyn, NY LL234

Dear Mr. Friedman:

Please take notlce of the Deciston of the State Tax CornmLssion enclosed
herewlth.

You have now exhausted your right of revlew at the admlnistrative Ievel.
Pursuant to sectlon(s) 1138 of the Tax Law, a proeeeding in court to revlelt an
adverse declsion by the St,ate Tax Commission may be instituted only under
Article 78 of the Civll Practlce Law and Rules, and must be conrmenced ln the
Supreme Court of the State of New Yorkr Albany County, withln 4 monthe from the
date of thls nottce.

Inguirles concerning the computation of tax due or refund allowed in accordance
wlth this declslon may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Littgatl-on Unit
Bulldlng #9, State Campus
Albany, New York L2227
Phone /i (518) 457-2070

Very truly yours,

STATE TA)( COMMISSION

cc: Pet i t lonerfs Representat ive
Lawrence S. Berkowitz
4 Brlarcllff Road
Spring Val ley, NY 10977
Taxing Bureaurs Representative



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon

o f

PAUL FRIED!{AN,
I^IANDERLUST, INC.

for Revl"sl-on of a Determinatl"on or for Refund
of Sales and Use Taxes under Articlee 28 atd,29
of the Tax Law for the Perlod May 31, L976.

DECISION

Petitloner, Paul Frledman, I{anderLust, Inc., L229 Bast 56th Street,

Brooklyn, New York 11234, fil-ed a petl"tl,on for revlslon of a deternlnatlon or

for refund of sales and uae taxes under Artlcles 28 and 29 of the Tax Law for

the  perLod May 31 ,  1976 (F t le  No.  44580) .

A hearing was hel-d before James Hoefer, Hearlng OffLcer, at the offlcee of

the State Tax Conrmlsslon, Two l{orl-d Trade Genter, New York, New Yorkr on

June 5, 1985 at l :15 P.M. Pet l t loner appeared by Lawrence S. BerkowLtz'  Eeq.

The Audit  Divis lon appeared by John P. Dugan, Esq. (AngeLo ScopeLLLto, Eeg.,  of

counsel) .

rssuEs

I. Whether the Audit Dlvlslon properly deternlned that a boat purchased

by pet l t loner on Aprl1 23, 1976 was subJect to sales and/or use tax.

II. Whether any tax found due as the result of thie decislon Ls to be

computed at the New York Clty rate of 8 percent or the Rockland County rate of

4 percent.
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FINDINGS OF FACT

1. Petitl.oner, I'Ianderlust, Inc.r was incorporated ln the State of Delaware

sometime ln the early part of L976. PauI Friedman wae PresLdent of Wanderlust'

Inc. and Lts sole stockholder.

tJanderl"ust, Inc, was formed for the purpose of ownlng and operatLng a

boat. It was alleged by Mr. FrLednan that eald corporatlon naa also fonned for

the purpose of developlng sales ln the area of freight forwardLng and customer

brokerage. The boat was to be ueed as a "floating offlce" along the eastern

seaboard. I'Ianderlust, Inc. has never engaged ln any sales actLvl.tl"ee and eaLd

corporatlon was described as rrl.nactlverr. The boat ls the only aeset owned by

Wanderlust, Inc. Wanderl-ust, Inc. does not malntaln an offLce Ln the State of

Delaware; however, lt does have a nalllng address wl"thin sald State.

2. On Aprl l  23, L976, Wanderlust,  Inc. purchased a boat for $100,000.00

fron Higgs llarine Servlce, Inc. (hereinafter "Hlggs") located l"n Bronx' New

York. The sales involce ident!.fied the boat as a "Grand Banks r42r powered

with Twin Arnmarine 404 Cu. In. Dlesel Engines. Hull 1t473. Vessel- and equipment

as per contract dated 3122176.n The sun of $5,000.00 was paid on account on

Yrarc}n 22, L976, and the balance due of $951000.00 was pald on LPrtL 23, L976'

the date petitioner took delivery of the vessel. No sales tax was pal"d on the

purchase pr lce of the vessel- .

3. On March 7, 1983, the Audl"t Divl"sion

and Demand for Paynent of SaLes and Use Taxes

Waaderlust,  Inc.t '  for t ,axes due of $81000.00,

issued a Notice of Determinatl,on

Due agal"nst rrPaul Frledman,

plus slmple lnterest of  $5'040.00,

due asserted ln the aforementlonedfor a total auount

Notice was computed

in Flnding of Fact

due o f  $13,040.00 .  The tax

by nultipLylng the purchase prtce of the veeeel deecrlbed

"2",  EgE3, by the New York Clty tax rate of 8 percent.
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The Audlt Dlvlsion took the posltlon that petitloner !ilas a resl-dent of

New York for purposes of the Sal-es and Use Tax Law and that the mooring of the

vessel ln New York constltuted a taxable use.

4. On AprlJ- 23, L976, Paul Friedman boarded the vessel l"n questlon at,

Htggs facilitles ln Bronx, New York. An enployee of ll lggs navigated the veesel

out of New York waters and up the coast untll said veseel wag sl-tuated off the

shore of the State of Connectl.cut. At this polnt, the employee of ll lggs shut

the englnes off and handed the keys to Mr. Frl.eduan. Mr. Frledman tendered a

check to said employee ln the amount of $951000.00. !1r. Friedman thereafter

navlgated the vessel back l"nto New York waters and moored said vessel at a marlna

located ln Brooklyn, New York. Mr. Frledrnan malntalned a personaL residence ln

Brooklyn, New York and was a resldent of New York. In a letter dated June 7, 1985'

the Audit  Divls lon conceded that rr . . .actual del lvery (of the vessel)  took place

outsLde the Jur lsdlct lon of New York."

5. Mr. Friednan, at the ttne he took dellvery of the veesel in questlon,

was reslding with hls daughter and son-in-law ln Sprlng Valley, New York.

Mr. Friedmanrs spouse had passed away Just prl"or to the purchase of the veseel

and, although he stll l malntalned a resldence ln Brooklyn, New York, Mr. Frledman

was llving ln Sprtng Valley, New York. Petitloner contends that lf the vessel.

is determl"ned to be subjeet to tax, that the tax rate ln effect ln Sprlng

Valley, New York (4 percent) should be used to compute the tax due.

CONCLUSIONS OF LAW

A. That the saLes tax is a |tdestl-nation taxtt;

dellvery or point at whlch possession 16 transferred

purchaser or designee control-s both the tax incldent

525.2(a)  (3 )  I  .

that ls, the polnt of

by the vendor to the

and the tax rate [20 NYCRR
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The seLler of the vessel t ransferred possession to pet i t loner outslde

New York State. Accordtngly, the transactlon lras not subJect to the tax

lmposed under sectl"on f105(a) of the Tax Law.

B. That sectton 1101(b)(7) of the Tax Law def lnee the tern t tuse" as the

exercise of any rtght or poner over tanglble personal property by the purchaser

thereof and lncludes, but is not Linlted to the recelvlng, storage or any

keeping or retention for any Length of tlne.

Sectl-on 1118(2) of the Tax Law provl.des an exemption from the lnpoeltlon

of use tax, I'In respect to use of property purchased by the user whlle a

nonresl-dent of this etate... A person whlle engaged in any manner ln carrylng

on in this state any employnent, trade, buslness or profegelon, shall not be

deened a nonresident wlth respect to the use in thls state of property ln such

employment, trade, bueiness or profesglon.tt

C. That a corporatlon ls considered to be engaged Ln "carrylng on a

buslness[ wLthln New York State tf it carrles on in New York actlvl.ties prepara-

tory to the purposes for whlch l.t was forned. It l"s clear that llanderlust'

Inc. was formed for the sole purpose of ownlng and operatlng a vessel. The

actl-vitles of Paul Friednan perforned prlor to the purchase of sal.d vessel

const, l tuted such preparatory act lv i t les (e.9. enter ing lnto a contract dated

lttatch 22, 1976 for the purchase of the veesel- and arrangl"ng for the payment,

mooring and l"nsurance for sald vesseL). AccordLngly, petitloner le deemed a

resldent of New York at the time of purchase.

The subsequent moorlng of the boat at a marlna tn Brooklynr New York

const l tuted "usettwithln thLs 6tate ln accordance wl-th sect lon 1101(b)(7) of

the Tax Law and was therefore subJect to the tax imposed under section 1110 of

the Tax Law.
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D. That the vessel- ln question was moored ln Brookl;rn, New York and PauI

FrLedman also malntained a resl.dence in Brooklyn, New York. Accordingly' the

Audit Divlslon properly lnposed tax at the rate of eight percent.

E. That the petitlon of Paul Frlednan, Wanderlust, Inc. 1s denLed and the

Notl.ce of Determination and Demand for Payment of Sales and Use Taxes Due

lssued March 7, 1983 is sustained, together wlth such addltlonal lnterest aa

may be lawfully due and owlng.

DATED: AJ.bany, New York STATE TAX C0MMISSION
\

JAN 1 ? 1986
PRESIDENT
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RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDED
NOT FOR INTERNAIIONAL MAIL

(See Reverse)

P bA q 31,3  l3e

RECEIPT FOR CEBTIFIED MAIL

NO INSURANCE COVERAGE PROVIDED
NOT FOR INTERNATIONAL MAIL

(See Feverse/
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