
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltion
o f

Fourth Coast Pollution Control

for Redetermlnatlon of a Deficlency or Revlslon
of a DetermLnatlon or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law
for  the  Per lod  3 /L179- t I l30 l$L .

AFFIDAVIT OF }IAILING

State of New York :
s s .  :

County of AJ-bany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says thet
he/she ls an employee of the State Tax Commisslon, that he/she is over 18 yeare
of age, and that on the 5th day of December, 1986, he/ehe served the withln
notlce of Decislon by certlfLed mall upon Fourth Coast Pollution Control the
petLtloner Ln the wlthin proceeding, by encl-osing a true copy thereof ln a
securely sealed postpald wrapper addreseed as follows:

Fourth Coast Pol-lution Control
P . 0 .  B o x  2 7 8
Waddington, NY L3694

and by deposltlng same encLosed ln a postpaid properly addressed wrapper ln a
post offlce under the exclusLve care and custody of the Unlted Statee Postal
Servlce lrithln the State of New York.

That deponent further
hereln and that the address
of the pet i t ioner.

Sworn to before ne this
5th day of December, 1986.

says that the said addressee is the Petltlonet
set forth on saLd ltrapper ls the l-ast knoltn addreas

ster oat
pursuant to Tax Law sectLon I74



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 5, 1986

Fourth Coaet Pollutlon Control
P .0 .  Box  278
I{addtngton, NY L3694

Gentlemen:

Please take notice of the Dectglon of the State Tax Cornnlselon encloeed
herewtth.

You have now exhausted your rlght of review at Ehe adntnlstratLve level.
Purguant to sectLon(s) 1138 of the Tax Lawr I proceedlng ta court to revLew an
adverse decisl.on by the State Tax Comlsslon nay be lnstttuted only under
ArtLcle 78 of the Clvll Practlce Law and Rulesr aod must be counenced ta the
Supreue Court of the State of New York, Albany Countyr wlthln 4 nonths fron the
date of thts not lce.

Inqutrles concernlng the computatlon of tax due or refund allowed tn accordaoce
wlth thls declslon nay be addressed to:

NYS Dept. Taxatlon and Finance
Audlt Evaluatlon Bureau
Assessment Revlew Uolt
Bulldtng #9, State Campue
Al-bany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc3 Taxlng Bureaute Representatlve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon

o f

FOURTH COAST POLLUTION CONTROL DECISION

for Revislon of a Determinatlon or for Refund :
of Sal-es and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Perl.od March 1, L979 :
through November 30, 1981.

Petltioner, Fourth Coaet PoLlution Control, P.O. Box 278, lladdtngton' New

York 13694r flled a petitlon for revle.lon of a determlnatlon or for refund of

sales and use taxes under Artlcles 28 and 29 of the Tax Law for the period

March 1, 1979 through Novenber 30, 1981 (FlLe No. 37504).

A hearLng was held before Jamee J. Morrls, Jr., Hearlng Offlcer, at the

offlces of the State Tax Con'nlssionr State Offlce Bu11dlng, 207 Genesee Street,

Ut lca, New York, on March 31, 1986 at 2245 P.t4. Pet i t loner appeared by Richard

Mayette, PresLdent. The Audit Dlvision appeared by John P. Dugan Esq. (Deborah

J .  Dr ryer ,  Esq. ,  o f  counse l ) .

ISSUE

Whether petltioner is llable for eales tax on the purchase of equlpment,

materials and supplles used ln fulfll lnent of pollution control agreements wlth

the United States Coast Guard and the New York State Department of TransPortatlon.

FINIDINGS OF FACT

1. Petltioner, Fourth Coast Pot-lutlon Control, is engaged ln two buelneeees:

a) o11 sp111- pol-lutlon control, whtch constltutes about 90 percent of petltlonertg

buslness; and b) rental- of equipnent not used ln poJ-lutlon control' aPParentLy

constitutlng the renaLnder of lts business.
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2. A sales tax field audlt of petltlonerfs books and records rtas conducted

by the Watertordn Branch of the Utlca Distrlct Office. The audl.tor determlned

that, wlth the exceptlon of one mathenstical error, all sales tax had been

properJ-y col-lected and remltted. The addltlonal tax due as a result of the

mathenat lcal-  error was $147.42.

3. The audltor anaLyzed purchase lnvolces for the audlt perlod and found

that petLtioner falled to pay tax to lts suppllers on, or to report on lte eales

and use tax returne, a substantlal portlon of purchases subject to sales or use

tax. The purchasee lrere grouped lnto three categorles: a) assete per depreclatlon

schedules; b) equipment rentals; and c) naterlals and suppLies. The auditor gave

petLtloner credlt for all ltems purchased where petitloner could denonstrate to

the audltor that the lten purchased was excluslvely for rental and not ueed ln the

pollutl.on control buslness, or was used in Canada. The auditor also gave petltioner

credlt for $10r296.O0 ln absorbent naterial (a supplLes lten) reeold to exemPt

organlzatlons or to flrms wlth a direct paynent permlt. The total tax due on

purchases was broken down by category and added wlth the nathenatlcal error, ae

fol lows:

(a) DepreciatLon Schedules Assets
(b) Equlpnent RentaL
(c) Materlals and SuppLles
(d) Mathenatical Error

Total Addltlonal- Tax Due

$  5 ,868 .52
1  , 956 .01
2 ,255 .47

L47 ,42

$L0 ,227 .42

Peti t loner agreed wlth $3,858.26 ln tax and dlsagreed wlth the remalnlng $61369.16'

4. On March 26, L982, the Audit Dlvieion issued a Notlce of Determlnatlon

and Demand for Payment of Sales and Use Taxes Due to petltloner (named thereln

as "Fourth Coaet Pol-l-utl.on") in the amount of $61369.16 for the period March 1,

1979 to November 30'  1981' pl-us sl .mple tnterest.
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5. The l"tems et tseue consl"st of: a) aesets euch ag boats and uotorsr

I-oaders' vacuum systems, tractore, a bulldozer and skimer heads' all of whlch

were used la eleaolng up o11 spllls; and b) uaterlals and supplLee, such es

absorbent, used to absorb petroleun products.

6. Mostr Lf not all, of petltlonerfe pollutton control work wae performed

for che Untted States Coaat Guard aod the New York Stata Department of Traaepor-

tatlon under "tumedlate responsett type contractsr, which are eotered lnto oo an

annual baeis. When o11 spllle occurr petl.tLooer and other slnllar contractors

are calLed ln by the United States Coast Guard or the Department of Traoeportatioo,

on a rotatlng baals, and must respond lnmedtaGely.

7. A typtcal clean-up operat,lon woul-d be exeupltfled by the followlng:

After an otl ep111, the agencyfs on-slte coordlnator w111 call petltloner and

spectfy what the coordlnator thlnks is needed to clean up the spl.ll, e.g. "I

want flve bales of absorbent uaterl"al, one vac truckr ooe operator for the vac

truck, two laborers, one supervlsortt. Petltloner then seods personnel' egulpmeat

and suppLLes aod cleans up the sptll. The coordinator may ask the petttLonEr

to go back and get more abeorbent. At the end of the day, the coordtnator

completes the rrCootractorrs DaLly Work Reportrt sheets conflrnlng the personnel'

equLpment and suppLles that rrere uttltzed.

8. Abeorbent materlal l.s placed oo an o11 splll not only by pettttonertg

personnel' but by the dtstrLct engl"neer, a conservatl"on officer or a flre

departnent. In fact, some absorbent natertal ls kept by the dlstrlct englneer,

who wtll keep a certal.n amount on hand stnce he ls usually the ftrst to arrtvc at

a  sp l l1 .

9. Desptte the fact that some of the absorbent nay have beeo retaloed by

the agency personneL and that the oo-stte coordLnator specl"fted what pereonoel'
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equipment and materlale were needed, lt is clear that petltLoner dl-d use the

egulpment and absorbent in cJ.eanlng up spllls.

10. Petltloner argues that by virtue of the contracts requlred by the

Unlted States Coast Guard and the New York State Department of Transportatlon,

those agencles actual-J"y purchased labor, rented equlpment and purchased DaterlaLs

and supplies. The contracts wlth each agency are slnllar in many resPectE.

Some of the more relevant provisions of each are as followe:

A. New York State Department of TransportatLon Contract

1. The ttReguest for ProposaLrr requires that coet
proposal-s be stated in terme of labor, eguipment
and mater ials cost.  [8.  Cost ?roposal]

2. Petitloner agreed to provlde the followlng servlce:
rrContain and remove petroleum products from any
waters or l-ands of New York State (surface spLlle)".
Petitioner did not choose to bld for other services.
[E .  Scope o f  l {o rk  1 . I ]

3. Petitloner agreed to "provlde all the resources
required to contalnr remover transportr storer and
dispose of petroleum products and debrls ae
descrlbed under Scope of lfork." [F. Resources To
Be Furnlshedl

Petltloner speclfled the types of labor' the
numbers of personnel lt couLd provide and rates for
each typer e.g. 18 equipment operators at $16.00
per hour. [F. Resources To Be Furnished 1]

The agreement requlred petltloner to complete a
scheduLe lndlcatlng equlpnent whlch petLtloner
agreed to provlde, "together wtth the fLxed rental
prlce for each ltem offered. llourly rates shall
cormence upon departure to the locatlon of the
spl l - t - ."  [F. Resources To Be Furnlshed z(a)J
Petitloner l-lsted lts available equlPment and
rental  rates'  e.g.,  Lt  lndlcated l t  wouLd provlde
one thirty foot steel work boat wlth Lnboard winch
for $40.00 per hour.  [Equlpment Schedule (2)]

The agreement al-so contalned a "Materlals and
Dlsposal Schedule" on whLch Petitloner llsted the
absorbents and other supplles it would provtde and
the cost for each and petitLonerts chargee for

4 .

5 .

6 .
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dlsposl.ng of polJ-utants. []laterials and DlsposaL
Schedut_e (t)  (2) (3) l

B. Unlted Statee Coast Guard Contract

l. The contract descrlbed the servl.ces to be performed
in pert lnent part ,  as fol lows:

I'Pursuant to orders placed and accepted ln accor-
dance wlth paragraph 5, below, the contractor shall
furnLsh the ordered Labor, materlaL and equipment
and shall provlde adequate supervlsion for aame.
ConsLstent wlth dl.rections recel.ved fron the OSC,
the contractor shal-l- expend hls best efforts to
contaLn, remove and/or nltlgate the harnful effects
of, oil and/or hazardous substances on or ln the
deslgnated waters, thelr bottome and thelr adJolntng
shorelines. Subsequent to the first day at the Job
sLte the contractor shaLL provLde the same personnel'
materlals and equlpment at, the Job slte as authorlzed
the previous day, except ae otherwLse directed by
the OSC.ft  [ I tem No. 4 Servlces a]

rrThe contractor is encouraged to draw upon hle
experience to suggest to the OSC use of personnel,
material, equipment and procedures that he belleves
may inprove the contal.nment, cleanup and nitlga-
tion operations. However, the declslon to use guch

suggestlons shaLl rest sole]-y wlth the osc. No
servlces shaLl- be rendered wlthout a speclflc order
of eLther the OSC or Contractlng OffLcer ln the
nanner provlded ln paragraph 5, below.tt [Item No.
4 Services bl

2. The contract also provided:

rrslnce thls Basic Ordering Agreement ls Ln the nature
of a time and naterl.als contract, materlal prlclng
hereunder ls governed by Tttle 41, Code of Federal
Regu la t lons ,  1 -3 .406- f .  . . . . "  l l ten  No.  4  Serv lceg 1 ]

3. Schedules llstlng avallabLe labor, equipnent and
materLals with rates and charges, slmllar to the
Departnent of TransportatLon Contract were made
part of the contract with the Ualted States Coast
Guard.

CONCLUSIONS OF LAW

A. That the equlpment and the materlals and supplles purchased by Petl-

tioner were not purchased for resal-er but were used by petlttoner ln lts
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services of control-ling and removlng oll spllls. hltrlle the contracts ltlth the

New York State Department of Transportatlon and the Unlted States Coast Guard

are ln the form of time and materials contracts, ln substance, petltloner

contracted to contain and remove o11 and other poLlutants and the equipment'-

materials and supplLes at lssue were ueed by lts personnel ln accompllehlng

euch servlces. The forn of the contract merely provldes a meana by whlch the

governmental agency could monltor and control cost. (&gt In re Shenrood

Divers l f led  Serv lces ,  Inc . ,  382 F .  Supp.  1359 (S .D.  N.Y.  L974) ) .

B. That the purchases of equipnent, matertals and supplles nade by

pet i t loner const i tuted retai l  sales wlthln the meanlng of sect lon 1101(b)(4) of

the Tax Law and are subJect to tax.

C. That the petition of Fourth Coast Pol-l-utlon Control ls denled and the

Notlce of DetermLnatton and Demand for Paynent of Sales and Use Taxes Due le

sustal.ned.

DATED: Albany, New York STATE TN( COMMISSION

DEC 0 51s86
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