
STATE OF NE}T YORK

STATE TAX COMMISSION

In the Matter of the Petitibn 3
of

4 Star Auto RepaLrs, Inc. AFFIDAVIT OF MAILING

for Redetermlnatlon of a Deflclency dr Revlslon :
of a Deternl.natlon or Refund of Salee & Use Tax
under Articl-e(s) 28 & 29 of the Tax lLaw for the :
Per lod  L2 l  I178-5  /  3L  /82 .

:

State of New York :
s s .  3

County of Al-bany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she Ls an enpJ-oyee of the State T4x Comlsaion, that he/she ls over 18 years
of age, and that on the 12th day of November, 1986, he/she served the wl.thln
notice of DeclsLon by certlfled matl,upon 4 Star Auto Repalrs' Inc. the
petl.tloner ln the wlthln proceeding, by encloslng a true copy thereof ln a
securely sealed postpald \rrapper addt'essed as follows:

4 Star Auto Repalrs,  Inc.
c/o Ota
787 Kinball- Ave.
Yonkers, NY L0704

and by deposftlng same enclosed ln a postpaid properly addressed wrapper ln a
post offlce under the excluslve care and custody of the Unlted States Postal
Servlce withln the State of New York.,

That deponent further says that the sald addressee is the petltloner
herein and that the address set forth on sald wrapper ls the last knortn addrese
of the pet l t loner.

Sworn to before ne thls
12th day of Novenber,  1986.

ster oat
to Tax Law sectlon 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
of

4 Star Auto Repairs,  Inc.

for Redetermination of a DeficLency or Revlslon
of a Determlnatlon or Refund of SaLes & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law for the
Perlod Lzl  I  /7 8-5 /  3L /  82.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an empl-oyee of the State Tax Comlsslon, that he/she Ls over 18 yeare
of age, and that on the 12th day of Novenber, 1986, he served the wlthin notice
of Decislon by certlfled matl upon John W. Graei, the representatlve of the
petitioner in the wlthln proceedlng, by encloelng a true copy thereof ln a
securely sealed postpaid \rrapper addressed ae follolrs:

John W. Gracl
L67 E.  106 St ree t
New York, NY 10029

and by deposlting same enclosed in a postpald properly addressed wrapper ln a
poet office under the excluslve care and custody of the Unlted States Postal
Service wlthln the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petitLoner herein and that the address set forth on saLd rtrapper ls the
last known address of the representattve of the petitloner.

Sworn to before me this
12th day of November, 1986.

ter oat
pursuant to Tax Law sectl.on 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y 0 R K  1 2 2 2 7

November  12 ,1986

4 Star Auto Repalrs,  Inc.
c /o  o ta
787 Klnball Ave.
Yookers, NY L0704

GentLenen:

Please take aotlce of the Decision of the State Tax ComlssLon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adninlstratlve Level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlog to courG to revlew an
adverse decl"sion by the St,ate Tax Comlaslon nay be lnstituted only under
Article 78 of the C{vll Practlce Law and Rulegr aod must be conmenced ln the
Supreme Court of the Stace of New York, ALbaay Countyr wlthtn 4 nooths from thE
date of thts notl.ce.

Inqulrles concernlng the computatlon of tax due or refund allowed ln accordance
wlth thls decLsloo may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Review Unlt
Bulldlng #9, State Campus
Al-bany, New York L2227
Phone /l (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureaufs Representatlve

Petitloner' s Representatlve :
John W. Gracl"
L67 E.  106 St reer
New York, NY 10029



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petl"tion
:

of
:

4 STAR AUTO REPATRS, rNC. DECTSION
3

for Revleion of a DeternLnatloo or for Refund
of Sales and Use Taxes under Articles 28 afi, 29 :
of the Tax Law for the Period December 1, 1978
through May 31, L982. 3

Petitloner, 4 Star Auto Repalrs, Iac ., clo Ota, 787 KlnbalL Avenue,

Yonkers, New York 10704, flled a petl"ELon for revlston of a deternlaatlon or

for refund of saLes and use taxes under Artl.cles 28 and 29 of the Tax Law for

the perLod December 1, 1978 through May 31, 1982 (Fl le No. 47993).

A hearing wag held before Janes Hoefer, Hearing Officerr et the offlcea of

the State Tax Connlsslon, Two l,Iorld Trade Center, New York' New Yorkr on

March  3 ,  1986 a t  1 :15  P.M. ,  w l th  a l l  b r le fs  to  be  subn i t ted  by  May 18 ,  1986.

Petltloner appeared by John I'I. Gracl., Enrolled Agent. The Audlt Dlvlelon

appeared by John P. Dugan, Esq. (Irwln A. Levy, Es<1. r of counsel).

ISSUES

I. Whether lt was proper for the Audlt Dlvlslon to compute petLtLooerts

gross sales uslng estlmated markups.

II. Whether the Audlt Dlvlsion properly dteallowed a portlon of petttiooertg

claLned exempt sales.

FINDINGS OT FACT

1. On Decembet 2A, L982, the Audlt Dlvleloa, as the result of a fleld

examlnatlon, issued a Noclce of Determlnation and Demand for Paynent of Salea

and Use Taxes Due against petltloner, 4 Star Auto Repalss, Ioc. Sald notlcer
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whlch eocompa€rsed the perlod December 1, 1978 through May 31, L982, detenotoed

addltiooat sales and uge taxes due of $L2r832.43, plue penalty of $2'784.76 arnrd

ln te res t  o f  $3 ,555.69 ,  fo r  a  to ta l  amount  due o f  $19,172.88 .

2. PetLtloner execuced a sertes of three coosents, dated Llarch 2, L982t

JuLy 6, L982 and October 15, L982, whereln lt agreed that the assesameat of aay

sales and use taxes due for the perlod December 1, 1978 through May 31, L982

could be determlned at any tlme on or before December 20, 1982.

3. Durlng the perlod ac lssue, petltloner operated en auconotlve repalr

shop which enployed two mechanlcs along with two active corporate offlcers. No

gasoll"ne was sold by pettttoner.

4. At che beglnnlng of the fleld examLnationr the audltor was trot furnlehed

wLth saLes lnvolces and he therefore determloed that petl.tioner's booke and

reeords were lnadeqrrate. To vertfy reported gross sales, the audltor reguested

chat petitioner keep lts sales lnvolces and purchase involceg for the then-current

month, which was March of 1982. After revLewlag said involces' the audttor

determlned that the narkup, as ghown on these iovoices, was too low to be

accepted.

5. To compute audlted grosa salee, the audltor used an estinated narkup

ot. 250 perceot for automotlve repatrs end an esciosted markup of 100 perceot

for body, fender and towlng repairs. The fol-lowlag table sets forth the

conputatlon of audlted gross sales:

Purchases for automoclve repalrs
Estinated uarkup (2502) plus coet (1002)
SaLes for automotlve repal.rs
Purchases for body, fender and towtng
Est lnated narkup (1002) pLus coet (1002)
Sales for body, fender and towLng
Audlted gros{r sales
Less: reported gross sal-es
Addltlonal gross sal-es

$  154 ,038  .00
x 3502

$  14 ,665 .00
2007"

$539 ,  133 .00

29 ,330 .00
$568 ,463 .00

5L0,424.00
$  58 ,039 .00
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The Audlt Dlvislon consldered the addlclonal grose sales of $58,039.00 to be

fulLy taxabLe and deternlned a tax due of $4,680.47.

6, In addltlon to the $4,680.47 of tax due on addltLonal taxable salee, the

Audlt DlvlsLon also disallowed $931958.00 of clalned nontaxable eales, producing a

tax due of $7,555.32, Floal ly,  the Audlt  Dlvlston deternl .ned that $596.64 of tax

was due on purchases of nachlnery and equlpment nade durlng the audlt perlod.

Petl"tioner does not contest the $596.64 of tax due on the purchases of nachioery

and equipment.

7. At the hearlng held herein, the audltor tegtifled that the unacceptabLy

low narkup determlned per hls revlew of tnvolcee for March of 1982 wag rrll8.82Z

l.acludlng cogtsrr. The audlt workpapers subnltted ln evl.deace cootaln a worksheet

eatLtled I'Computatlon of Parts to Labor Ratlotr. Said workeheet computed a

percentage of 118.82 percent by dlvldlng the retal l  sale of labor ($1,962.00)

by the retall sale of parts ($1,651.17,. There were no workpapere eubultted ln

evidence whl"ch computed a markup percentege for the March 1982 lnvolces.

8. Petitlonerts overall narkup per its books and records was 202.5

percent ($5101424.00 reported grocs sal-es dlvided by $1681703.00 of purchasee

subject to narkup). The overall narkup estlnated by the Audlt Dlvielon wag

236.9 percent. Petltloner eubmLtted a eampllng of sales and purchase lnvoicee

for the flrst flve months of 1981 whtch showed that the reported narkup of

202.5 percent was an accurate markup.

9. The dlsallowed nontaxable sales of $93r958.00 represented exenpt galea

allegedly nade by petitloner to dlplonatlc personnel. Sald clained exeupt

sales were dlsallowed by the Audlt Dlvlsion because petltlooer could oot

produce or obtaln certlflcates of dlplornattc and coneular tax exemptlon.

Petitloner nalntaLned that lt was unabl-e to obtaln the requested exemptlon

certl"flcates elnce the dlplonatLc pereonnel- l.nvolved had conpleted their tours
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of duty Ln the Unlted States and had returned to thelr respectlve houel-ands.

It ls not known why petitloner dtd not obtaln the requtred exeoptton certLflcates

at the time these sales were allegedly made to sald dlplonatlc personnel.

CONCLUSIONS OF LAW

A. That petltloner has subnitged sufflclent evldence to show that lts

overall markup per booke ot 202.5 percent nas accurate and that it reported the

correct amount of gross sales on l"t,a sales and use tax returns. Accordlngly,

the assegsment of addltlonal tax due of $4,680.47, which anount le baeed upon

an lncrease l"n gross gales deternl.ned through the use of estlnated narkupee le

to be deleted fron the Notice of DeternlnatLon and Deoand for Payment of Sales

and Use Taxes Due dated December 20, L982.

B. That section 1132(c) of the Tax Law provides, ln pertl.nent part' aa

f ol lows:

"[I]t shall be presumed that aLl recelpts for property or servlcee of
any type nentloned ln subdlvlslons (a), (b), (c) and (d) of sectlon
eLeven hundred flve...are subject co tax untll the contrary l.e
estabLlshed, and the burden of proving that any recelpt' a,musemeot
charge or rent ls not taxabl-e hereunder shall be upon the pereon
required to collect tax or the customer. UnLess... the purehaser
prlor to takl.og delLveryr furoLshee to the veodor: any affldavlt,
statement or addltlonal evld€[c€r documentary or otherwLse' whlch the
tax eomlseton may require demongtratlng that the purchaeer ls an
exempt organl"zatlon descrlbed ln sectLon eleven hundred slxteen, the
sale sha1l be deemed a taxable sale at retall-. Where such a certl-
flcate or statement has been furnlshed to the vendor, the burden of
provlng that the recelpt, amusement charge or rent 1g not taxabLe
hereunder shall be solely upon the cuatomer. The veodor ehall not be
requlred to colLect tax fron purchaeers who furnLsh a certiflcate of
resaLe or an exempt organizatlon etatement ln proper form.tt

C. That petittoner has falled to present certlfl"catee of dlpLonattc and

consular tax exempt,lon or any other evldence demongtrating that the purchaeer

nas exempt from tax for any of the $93,958.00 of dlsallowed exempt ealee.

Accordlngly, that portlon of the notlce dated December 20, 1982 whlch assessed

tax due of $7,555.32 on dlsalLowed exempt sales of $931958.00 le suetalned.
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D. That the petltlon of 4 Star Auto Repalre, Inc. ls granted to tbe

extent lndlcated in Conclusl.on of LawttAtt, eupra; that the Audlt Dlvislon 1g

dLrected to nodify the Notlce of Deternination and Demand for Payuent of Salee

and Use Taxes Due dated December 20, 1982 accordlngly; and thatr except as 8o

granted, the petl"tlon ls ln all other respects denled.

DATED: ALbany, New York STATE TA)( COMMISSION

NO\/ 1 21986
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