
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

4 Jayts Servicenter,  Inc.
and Enrma Jean Hughes Alexander,

Indlvldually & as Officer

for Redetermlnation of a Deflciency or Revlslon
of a Determlnatlon or Refund of SaLes & Use Tax
under Article 28 & 29 of the Tax Law for the
Period 3 |  L /81-8 l3L |  82.

and by deposl-ting same enclosed
post off lce under the exclusive
Service within the State of New

That deponent further says
hereln and that the address set
of the pet l t , loner.

Sworn to before ne thls
28th day of Januaryr 1986.

AFFIDAVIT OF }IAILING

l-n a postpaid properly addressed wrapper l.n a
care and custody of the Unlted States Postal
York.

that the said addreaaee ls the Petitloner
forth on sald rtrapper ls the last known address

State of New York :
a s .  :

County of Albany :

Davld Parchuck/Connie llagelund, beLng duJ-y sworn, deposes aod says that
he/she ls an employee of the State Tax Comlssion, that he/she ls over 18 yearg
of age, and that on the 28th day of Januaryr 1986, he/she served the wlthln
notl-ce of Declsl"on by certlfied natl upon 4 Jayrs Servlcenter, Inc. and Ema
Jean ltughes ALexanderr Individuall-y & as Offtcerr the petltloners l-n the wlthln
proceeding, by encloslng a true copy thereof ln a securely sealed poetpald
lrrapper addressed as follows:

4 Jayrs Servicenter,  Inc.
and Emma Jean Hughes Alexander, Indlvldually & as OffLcer
I L 9 - 2 2  2 2 5 r h  S t .
canbria HeLghrs, NY 11411

to ster oaths
sect l-on 174

rLzed
pursuart to T6x Law



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

4 Jayrs Servlcenter,  Inc.
and Emma Jean Hughes Alexander'

Individually & as Offlcer

for Redeterml-natlon of a Deftciency or Revislon
of a Determlnation or Refund of Sates & Use Tax
under ArtlcLe 28 & 29 of the Tax Law for the
Period 3/ t  l8I '8 l3I  I  82.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Connie llagelund, belng duly sworn, depoees and says that
he/she te an employee of the State Tax Connnission, that he/she ls over 18 yearg
of ager and that on the 28th day of Januaryr 1986, he served the wlthin notlce
of Decl-slon by certifled naiJ- upon Marvin E. Kramerr the representatlve of the
petitloners ln the wlthLn proceedlng, by enclosing a true copy thereof ln a
securely sealed postpald wrapper addressed ae follows:

Marvln E. Kramer
305 Avenue U
Brooklyn, NY 11223

and by depositlng same enclosed in a postpald properly addressed wrapper ln a
post offlce under the exclusive care and custody of the Unlted States Poetal
Service withl"n the State of New York.

That deponent further says that the sald addreesee Ls the repreaentatLve
of the petLtloner herein and that the address set forth on said ltraPPer is the
Laet knolln address of the representatlve of the petl"tioner.

Sworn to before me thls
28th day of January, 1986.

ster oat
sec t lon  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

January 28, 1986

4 Jay's Servlcenter, Inc.
and Enma Jean Hughes Alexander, IndlviduaLly & as Offlcer
LL9 -22  225 rh  s r .
Cambrla Helghts, NY 11411

Dear Ms. Alexander:

Please take notlce of the Decl.sLon of the State Tax Conrmtsston enclosed
herewith.

You have now exhausted your rlght of revlew at the adnlnistratl"ve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding Ln court to revlert an
adverse decision by the State Tax Conrmisslon may be lnstltuted only under
Artlcle 78 of the Clvll Practlce Law and Rulesr 6nd uuet be conmenced ln the
Supreme Court of the State of New York, Albany County, withtn 4 months from the
date of this not lce.

InqulrLes concernlng Ehe computation of tax due or refund allowed ln accordance
with this decisl"on nay be addressed to:

NYS Dept. Taxatl"on and Flnance
Law Bureau - Lltlgatlon Unit
Butldtng #9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petitloner t s Representatlve
Marvin E. Kramer
305 Avenue U
Brooklyn, NY 11223
Taxlng Bureauts Representative



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Pet i t ion

o f

4 JAYIS SERVICENTER, INC. ATID
EMMA JEA}I HUGHES ALEXA}IDER,
INDIVIDUALLY AND AS OFFICER

for Revision of a Determinatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and
29 of the Tax Law for the Perl"od March 1, 1981
through August 31, L982.

DECISION

Petlt,ionets, 4 Jayrs Servlcenter, Inc. and Emma Jean llughes Alexander'

indivldual ly and as off icer,  LL9-22 225th Street,  Cambrla Heighte'  New York

11411, f l led a pet i t lon for revision of a determlnat ion or for refund of sales

and use taxes under Art,icles 28 and 29 of the Tax Law for the perlod March 1,

1981 through August 31, L982 (Fl le No. 43960).

A hearing was hel-d before Jean Corigliano, Ilearlng Offlcer, at the offLcee

of the State Tax Conmlsslon, Two l{orld Trade Center, New Yorkr New York' on

September 13, 1985 at 9:30 A.t" I .  PetLt loner appeared by Marvin E. Kramer, Esq.

(Mark F. Flsherman, Esq.,  of  counsel) .  The Audit  Divtsion appeared by John P.

Dugan,  Esq.  ( I rw in  Levy ,  Esq. ,  o f  counse l ) .

ISSUE

Whether 4 Jays Servtcenter, Inc. performed automobiJ-e repairs rendering

pet i t ioners l iable for addlt ional tax due on repalr  sales.

FINDINGS OF FACT

1. On February 10, 1983, the Audit  Dlvis ion Lssued agaLnst Enrma Jean

Hughes Alexander,  as off icer of 4 Jayrs Servicenter,  Inc. ( t t re I 'corporat lontt) ,

a Notice of Determinatlon and Demand for Payment of Sales and Use Taxes Due ln

the amount of $9I,523.75 plus penalty and statutory lnterest for the perl ,od



March 1, 19Bl through August 31, L982.

was lssued to the corporation.

-2 -

0n the same date, an identical notlce

2. The corporat lon operated a gasol ine stat ion at 111-06 Van Wyck Expr€sawalr

Ozone Park, New York. The gasoline station was managed by I'Irs. Alexanderrs

husband, Johnnie M. Alexander, who was primarlly responsible for all aspects of

the corporat ionrs buslness operat lons.

3. On audltr  the Audit  Dlvl-s ion requested that the corporat lonrs books

and records be made available to permlt veriflcation of its reported taxable

sales. The only documents provided were sal-es tax recurns and cancelled

checks, a check register and monthly bank statements. Because these documents

were deemed lnadequate for audit purposesr the Audit Dlvlslon resorted to

external lndices to determlne taxable sales. Total taxable salee were dl-vlded

into two categories, gasol ine sales and repalr  sales. Uslng purchase records

obtained from pet i t l -onerrs gasol lne suppl ler,  EFCO O11 Corporat ion (EFCO) r and

selllng prices derived frorn industry guideLines, the Audlt Divisl"on determl-ned

total  taxable gasol ine sales for the audlt  per iod of $893r318.00. The corporat ion

reported taxable gasol ine sales of $41,375.00 but at the hearing conceded

taxable gasollne sales as determl,ned by the Audlt Divlsion.

4. The Audlt Dlvlsion estimated taxable repair sales on the basis of a

visual inspectlon of the gas station, the geographic locatlon of the station

and knowledge of lndustry-wide practlces. Standl"ng on an lsland where gasollne

is punpedr the auditor observed two servLce bays and a person perforning

mechanical work on an automobile located in one of the bays. The doors to the

two bays were closed so that the audltor was unable to determlne the condltion

of the bays and whether they contalned hydraullc Lifts, tooLs or repatr Parts.

This lnspect ion took place on June 15, 1982. Premised on these observat ione'
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the Audit  Dl"vis lon est lmat,ed the corporat ionrs repalr  sales to be $7,500.00 per

bay per month resulttng in total audited repair sales for the audit perlod of

$  270 ,000 .00  .

5. The corporation dld not perform repalrs on automoblles durlng the

audlt perlod. When the gasoline statl-on rras first leased by EFCO to the

corporatlon, the service bays were boarded up and inoperable. Upon the recom-

mendatlon of EFCO, Mr. Alexander agreed to lease the servlce bays to a third

party, and he formed a second corporat,ion, Samco Sales Corporatiqn ("Samcott)

for this purpose, The bays were repal"red by EFCO, and a lease agreement was

drawn whereby Samco agreed to l-ease the two service bays to James Medl-ey for a

period of two years beginnlng June 1, L982. Mr. Medley began operatlng the

servlce bays ln June, L982; however, he worked sporadlcally and after a few

weeks stopped dolng busl"ness altogether. The lease agreement nas never signed

by the  par t les .

6. Petltioner, Emma Jean ltughes Alexander, did not dlspute her ltabiLity

as an off icer of the corporat ion.

CONCLUSION OF LAW

A. That petittoner failed to maintaln the books and records requlred by

Sect l-on 1135 of the Tax Law. Where, as here, an insuff ic iency of recordkeeplng

makes it virtually lmpossible to verify taxable sales receipts and conduct a

complete audit, sectl.on 1138(a) of the Tax Law authorizes an est,imate of tax

due "on the basis of external lndlces.'r The audit method enployed was reasonable

under these circumst,ances (Matter of Chartair, Inc. v. State Tax Conrmlssion' 65

A.D.2d, 44). Ilowever, petitloner has shown that the corporation did not perforn

repairs on automoblles during the audit perlod. Conseguently, the Audit

Division is dlrected to reduce the petl"tlonerrs addl"tlonal taxable sales by
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$270,000.00 (Finding of Fact "4",  supra.")  and recompute i ts tax l iabl l - l ty

accordingly.

B. That the pett t ion

ALexander ts granted to the

that,  except as so granted,

DATED: Albany, NY

JAN 2 81986

of 4 Jayrs Servl,center, Inc. and Enma Jean llughes

extent indlcated in Conclusion of La.ll trAtt; and

the petitlon is ln al-l other respects denied.

STATE TA)( COMMISSION

PRESIDENT
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