
STATE OF NEW YORK

STATE TAX COMMISSION

In the l"latter of the
of

The Food Gal-leryr

Pet i t lon

Inc . AFFIDAVIT OF MAILING

for Redeterminatlon of a DeficLency or Revlelon
of a Determinatlon or Refund of Sales & Use Tax
under Artlcl-e(s) 28 & 29 of the Tax Law
for  the  Per lod  L2 /L /79  -  2128183.

State of New York :
a s .  :

County of Albany

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the Stat,e Tax Conrmisston, that he/she ls over 18 years
of age, and that on the 17th day of June, 1986, he/she served the nithln notLce
of Declsion by certlfled nall upon The Food Galleryr Inc. the petltloner ln the
withln proceedtng, bI enclosLng a true copy thereof in a gecurely sealed
postpaid wrapper addressed as fol-lows:

The Food Gal-lery, Inc.
215 [{est 29th Street
New York, N[ 10001

and by deposlting same encLosed
post offlce under the excl-uslve
Servlce wlthln the State of New

That deponent further says
hereln and that the address set
of the pet l t ioner.

Sworn to before me this
17 th  day  o f  June,  1986.

Ln a postpald properly addressed wrapper ln a
care and custody of the Unlted States Postal
York.

that the sal.d addressee ls the petltLoner
forth on said wrapper ls the last knoltn addrees

pursuant to



t ,

S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

June 17, L986

The Food Gal-lery, Inc.
215 West 29th Street
New York, NY 10001

Gentlemen:

Please take notlce of the Declslon of the State Tax Coumlsslon encloeed
herewLth.

You have now exhausted your right of revlew at the adnlnlstrative l-evel.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedl.ng in court to revlew en
adverse declsion by the State Tax Comlselon nay be lnstltuted only under
Artlcle 78 of the Cl.vll Practl"ce Law and Rulesr and must be comenced ln the
Supreue Court of the State of New York, Albany Countlr wlthln 4 nonthg fron the
date of thle not lce.

Inquirtes concernlng the conputatlon of tax due or refund allowed ln accordance
wlth thls declslon may be addressed to:

NYS Dept. Taxation and Flnance
Audlt EvaLuation Bureau
Assessment Review Unit
Bulldlng /f9, State Canpus
Albany, New York 12227
Phone # (518) 457-2086

Very trul| |oursr

STATE TAX COMMISSION

cc: Taxing Bureaurs Repreeentatlve
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matcer of the Pettcton

o f

THE FOOD GALLERY, INC. : DECISION

for Revlalon of a Determlnatlon or for Refund 3
of Salea and Use Taxee under Arttcles 28 arlrd,29
of the Tax Law for the Period December 1, L979 :
through February 28, 1983.

Pet l t ioner,  The Food Gal lery,  Inc. r  215 Weet 29th Streec, New York'  New

York 10001, flled a petltlon for revlelon of a determlnatlon or for refund of

eales and use taxes under Articles 28 and 29 of, the Tax Law for the perlod

Deeember 1, 1979 through February 28, 1983 (FlLe No. 53873).

A hearlng was held before Arthur Johnson, Hearlag Offlcer, at the offLces

of the Stete Tax Conmlssl6n, Two l{orld Trade Center, New York' New York, oo

Jaouary 17, 1986 at 9:00 A.M. Pet l t loner appeared by l te Preeldent,  Rlcherd

Ferruglo. The Audit Dlvlelon appeared by Johu P. Dugan, Esq.r (Irwln Levlr

Esq. ,  o f  counse l ) .

ISSUE

I{hegher certatn eqrilpnent rented by petltloner was for reeale to lta

customerg in accordance wlth the provlslons of sect lon 1101(b)(4) of the Tax

Law.

FINDINGS OF FACT

1. Pet l t loner,  The Food Gal lery,  Inc.r  operated a caterLng buslnese that

prepared food and drlnk and furnished servlce personnel.

2. On May 7, Lg84, as the result of an audlt, the Audlt Dlvlelon leeued a

Notl.ce of Determlnatlon and Demand for Paynent of Sales and Uee TaxeE Due

agal.nst petltloner coverl.ng the perlod December 1, L979 thtough Februaty 282
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1983 fo r  taxes  due o f  $10,324.76 ,  p lus  ln te res t  o f  $3 '015.93 '  fo r  a  to ta l  o f

$  1 3 ,  3 4 0 .  6 9  .

3. Rlchard Ferrugio, on behal-f of petftioner, executed consents extendlng

the period of llnitatlon for assessment of sales and use taxes for the perlod

December 1, 1979 through February 28, 1981 to June 20, 1984.

4. On audlt ,  the Audlt  Dlvis lon dlsal-Lowed nontaxable sales of $62'950.00

result lng ln addit lonal sales taxes due of $5r142.60. A review of purchase

involces discl-osed that petitLoner fail-ed to pay a sales or use tax on purchaaee

ln the following expense accounts:

a) equipnent rental
b) of f lce suppl ies
c) narketing/prornotlon
d) kitchen supplies

Total-

$3 ,807  .  13
190 .9  I
433.L2
75  1  .00

srT6't:13
5. Following a pre-hearLng conference, the Audlt Dlvlslon lssued a Notlce

of Assessment RevLew which revised the taxes due on the above not lce to $5r182.16.

Petitioner had substantiated the nontaxable sales dl.sallowed on audlt.

6. At the hearing, petltloner conceded that it was llable for the tax

determined due on the purchases in Flnding of Fact "4" (b), (c) and (d). The

only unresolved portlon of the audlt lrras the tax assessed on the equlpment

rentals.

7. For certain functlons, petltioner rented equlpment such as tables,

chaLrs, chlna, llnen, sllverware and glassware fron dlfferent equlpment rentaL

companies. The equipment was del-ivered by the vendor directly to the l-ocatlon

where the catered affair was to be held. Petitlonerrs empLoyees Bet up and

disnantLed the equlpment as required for the affair. The equipment ltas plcked

up the fol-lowing day by the rental company.
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8. Petitionerts involces to its eustomers showed a separateJ-y stated

charge for the equlpment. Petitloner collected sales tax from the customer on

the totaL charge for the affair including food, drink, equipment, aervlce and

extrasr such as flowers. Petltioner usual-ly added a markup to itB cost for the

equipment rental.

9. Petltloner took the posltlon that its customers nere the actual

consumers or users of the equlpment and that lt nerely rented the equlpment for

re-rental to the customers. The Audit Divlslon nalntalned that the equl.pment

was used by petlttoner ln perforntng lts catertng servlces rather than by the

customer and that such use precluded any resale or re-rentaL of the equlpnent.

CONCLUSIONS OF LAT

A. That sectLon 1f05(a) of the Tax Law lmposes a tax on the recelpts from

retail sales of tanglbl-e personal property. The tern rfretall sale" ls deflned

in  sec t ion  l l01(b) (4 )  o f  the  Tax  Law,  as :

tt(l) A sale of tangibl-e personal property to any person for
any purpose, other than (A) for resale as such.. .  or (g)
for use by that person Ln perforning the servl.ces subJect
to tax under paragraphs (1),  (2),  (3) and (5) of subdlvis lon
(c )  o f  sec t lon  e leven hundred f l ve . . . . "

In order to quallfy for the resal-e excluslon Ln the Tax Law, tanglbLe personal

property must be purchased excl-uslvely for resaLe (Matter of Mlchell Contractlng

Corp. v.  State Tax CourmLsslon, 109 A.D.2d 95).  The tern t tsale and purchasett

lnc ludes  ren ta ls  (Tax  Law sec t lon  1101[b ] [5 ] ) .

B. That sect lon 1105(d)(1) of the Tax Law imposes a tax upon:

"The recelpts from every sale of. . .  food and dr lnk of any
nature.. .  when sol-d.. .  by caterers'  lncludlng ln the amount
of such recelpts any cover, mlnlmum' entertainment or other
c h a r g e  m a d e  t o  . . .  c u s t o m e r s . . . t t .

C. That glven the nature of pet i t ionerfs buslness, the tables, chairs,

linens, and silverware, etc. nere for use by petitioner ln perfornlng caterl.ng
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servicee pureuant to sectton 1105(d) of the Tax Law and not ei.clualvely for

re-rental to the customer as such. AccordLngLy, the equlpment reoted by

petltLoner was noc for resale under sectlon f101(b)(4)(1)(A) or (B) of the Tax

Law. (Matter of  Java Caterers, Inc.,  State Tax Comlselon, Fcbruary 6, 1985).

Petltloner aleo must collect sales tax on the eeparately stated charge to the

customer for equtpment rental lrrespectlve of the fact that the cost of the

rentals ls a taxable purchaee to pet i t loner.  (See 20 NYCRR 526.5[e]) .

D. That the petltlon of The Food Gallery, Inc. le denled and the Nottce

of Determlnatloa and Demand for Pa5rnent of Salee and Use Taxeg Due ieeued

Ifoy 7, 1984, as amended by the Notl"ce of Assessmeat Review, ls sueteined.

DATED: Albany, New York STATE TN( COMMISSION

JUN I ? 1980
PRESIDENT
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