
STATE OF NEI.I YORK

STATE TAX COMMISSION

In the Matter of the Petitl"on
o f

FLorafax International, Inc.

for Redetermlnatlon of a Deficiency or Revl"sion
of a Determlnat,lon or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
Per tod  12  |  I  177-LL /30  I  80 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Connl"e Hagelund, being duly sworn, deposes and says that
he/she l.s an employee of the State Tax Coumlsgion, that he/she ls over 18 years
of age, and that on the 28th day of January, 1986, he/she served the wlthin
not lce of Declslon by cert l f ied naLl upon FLorafax Internat l ,onal,  Inc. '  the
petttloner ln the withln proceedlng, bI encloslng a true copy thereof ln a
securely sealed postpaid rilrapper addressed as followe:

Florafax International, Inc.
P .O.  Box  45745
TuLsa, OK 74L45

and by depositing same enclosed ln a postpaid properly addressed wrapper in a
post offLce under the excl-usive care and custody of the Unlted States Postal
Servl"ce wlthin the State of New York.

That deponent further says that the sald addressee ls the petltloner
herein and that the address set forth on sald rmapper le the last knosn addreee
of the petLt loner.

Sworn to before me this
28th day of Januaryr 1986.

to Bter oaths
sec t ion  174

,4

xLied
pursuant to Tax Law
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NEW YORK

COMMISSION

In the Matter of the Petl-tion
o f

Florafax International, Inc.

for Redetermlnatl"on of a Deflclency or Revlsl"on
of a Determlnatlon or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
Perl"od 12 |  I  177 -rL |  30 |  80.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Connie llagelund, being duly sworn, deposes and saye that
he/she is an employee of the State Tax Conrmisslon, that he/she is over 18 years
of age, and that on the 28th day of January, 1986, he served the withtn notlce
of Decisl-on by certlfied mail upon Davld A. Black, the representatlve of the
petltloner tn the within proceedtng, by enclosing a true copy thereof l-n a
securely sealed postpaid wrapper addressed as fol lows:

Davld A. B1ack
Arthur Andersen & Co.
1345 Avenue of the Anericas
New York, NY 10105

and by deposttlng same enclosed ln a postpaid properly addressed wrapper ln a
post offl-ce under the excLusive care and custody of the United States Postal
Servlce withln the State of New York.

That deponent further says that the said addressee ls the representattve
of the petitioner herel.n and that the address set forth on sald ltrapper ls the
last known address of the representat ive of the pet i t loner.

Sworn t,o
28th day

before me thls
o f  January ,  1986.

pursuant to Tax Law sect lon  174



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E W  Y  O R K  T 2 2 2 7

January 28, 1986

Florafax International, Inc.
P.O.  Box 45745
Tul-sa, OK 74145

Gentlemen:

Please take notl.ce of the Decision of the State Tax Commtsslon enclosed
herewlth.

You have now exhausted your rlght of review at the admlnlstratl"ve level.
Pursuant to sect lon(s) 1138 of the Tax Law, a proceedtng ln court  to review an
adverse declslon by the State Tax Comission nay be l"nstltuted only under
Artlcle 78 of the Clvll Practice Law and Rules, and must be co'rutenced ln the
Supreme Court of the State of New York, Albany Countyr wtthin 4 months from the
date of this not lce.

Inqulrles concerning the computation of tax due or refund allowed ln accordance
with this declsion may be addressed to:

NYS Dept. Taxatlon and Finanee
Law Bureau - Litigatl"on Unit
Bulldlng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Pet,ttl"oner' s Representative
David A. Black
Arthur Andersen & Co.
1345 Avenue of the Americas
New York, NY 10105
Taxlng Bureaurs Representatl.ve

c c :



STATE OT NEW YORK

STATE TAX COMMISSION

In the Matter of the Petttlon

o f

FLORAFAX INTERNATToNAL, INC.

for Revision of a Deternination or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Period December 1, L977
through November 30, 1980.

DECISION

Petl" t l "oner,  Florafax Internat lonal,  Inc.,  P.0. Box 45745, Tulsa, Oklahone

74145, flJ-ed a petitl"on for revlston of a deternlnatlon or for refund of sales

and use taxes under Articles 28 and 29 of the Tax Law for the period December 1,

L977 through Novenber 30, 1980 (Flle No. 39428).

A hearlng was hel-d before James Hoefer, Hearing OtfLcet, at the offlces of

the State Tax Comnissl-on, Two World Trade Center, New York' New York, on

Apr l l  26 ,  1985 a t  9 :15  A.M. r  w i th  a l - l  b r te fs  to  be  submi t ted  by  Ju ly  20 ,  1985.

Pet i t loner appeared by Arthur Andersen & Co. (David A. Black, C.P.A.).  The

Audit  Divl-s ion appeared by John P. Dugan, Esq. ( Irwin A. Levyr Esq,,  of  counsel) .

ISSUE

Whether

pet l t loner to

and dlrectory

the Audlt Divislon properly determlned that

its clients as maLntenance fees, management

fees were subject to sales tax.

amounta charged by

fees, insurance fees

FINDINGS OF FACT

1. On December 18, 1981, subsequent to the conduct of a f ie ld examlnat lonr

the Audit Dlvision issued to petl"tl,oner, Florafax Internatlonal, Inc. (herelnafter

ttFl-orafaxt') , a Notl"ce of Determlnatlon and Demand for Payment of Sales and Uee

Taxeg Due. Sald Notice encompassed the perlod Decenber 1, 1977 through November 30,
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1980 and assessed addlt lonal-  saLes and use taxes due of $L2rO44.65rl  plus

lnterest of  $2,376.22, for a total  amount due of $L4r420.87. On Februar!  4,

1981, pet i t loner executed a consent to extend the perlod of l tn i tat lons for

assessment of sales and use taxes for the period December l, 1977 through

November 30, 1980 to any t ime on or before December 20, 1981.

2. Florafax ls in the business of provldlng florlsts with the capablllty

of sending flowers throughout the entire United States. To provlde this capa-

bi l t ty '  Florafax Leases to i ts customere computer equipnent,  speclf ical . ly a

terml"nal and a modem.

3. Florafax used a standard rental or lease agreement entitLed rrSystem

X)(I Equipment Lease and Subscriber Agreement". Said agreement speclf l.cally and

separately provided, inter alia, for the fo1-Lowing charges:

(i) a nonthly fee of $39.00 for the rental of the ternlnal and nodeu;

(1i)  a nonthLy mal"ntenance fee of $29.00;

(111) a monthly management fee of $23.00;

( iv) a nonthly l .nsurance fee of $5.00; and

(v) a monthl-y directory fee of $3.00.

4. Fl-orafax consldered the basic nonthly rental  fee of $39.00 as a

receipt subJect to sales tax. It therefore charged its New York State-based

customers sales tax on the $39.00 baslc rental- fee and remltted same to the

Audlt Divlsl-on. The four remalning el-ements of the rental or lease agreement

enumerated ln Ftnding of Fact tt3tt, 
.gggE, were coirsidered by Florafax as exempt

$11509.33 of the assessment represents tax due as the result  of
undercol l -ect ions. Pet i t loner does not contest thts amount.  The
bal-ance, { . .e.  $101535.32, represents tax due on naLntenance fees,
management fees, insurance fees and dl-rectory fees and the taxable
status of sald fees constltute the only items in dispute ln this
proceeding.
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from sales tax. The Audit Dlvislon deteruined that the four remalning elements

of the rental or lease agreement constltuted taxable receLpts and sald deternl-

nation forms the basis for the lssuance of the aforementloned Notice of Deternl-

natlon and Demand for Payment of Sales and Use Taxes Due.

5. (a) The nonthly maint,enance fee ls a charge for a repair and nalntenance

service on the rent,ed computer equlpment. A11 equlpnent requlrlng eervlce la

shlpped to petitionerts warehouse in Oklahoma where necessary repalrs are

performed. The customer ls furnLshed wlth a replacement unlt and the defectlve

unit, once repalred, ls placed l-n l"nventory. Petitloner malntalns that the

malntenance fee l.s exempt from sales tax slnce all repatr services are performed

outside New York and since the repaired unl"t ls not returned to the New York

State customer and, ln fact, may never return to New York.

(b) The monthly management fee ls a charge for bookkeeplng services

performed by Florafax Ln Oklahorna. Petitloner maintalns that sald servlces do

not fall withln any of the taxable services enumerated l"n sectlon 1105(c) of

the Tax Law.

(c) The nonthly lnsurance fee le an optional charge for property and

casualty insurance on the computer termlnal located on the customerrs premLses.

Petitloner asserts that the Lnsurance charge ls not taxable since lt ls not, one

of the specifLcal-l-y enumerated taxable servlces under section 1105(c) of the

Tax Law.

(d) The monthly directory fee ls also an optional charge for J.lsting

the customerts name in a dlrectory provided to al l  Florafax subscrlbers.

Petl,tl"oner contends that thls is a charge for advertlsing servl"ces and therefore

exempt from tax.

6. The monthly lnvoices lssued by Florafax to Lts custoners dl"d not short
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an indivlduaL charge for each of the ltems ln dlspute hereln, but rather a

conbined charge of $99.00. As prevLously stated, pct l t l .oncr col lccts sales tax

from lts New York-based customerg only on the $39.00 baslc rental charge.

CONCLUSIONS OF I,A!g

A. That the standard equl.pnent l-ease and subscrlber agreement utlltzcd by

Florafax epecificat-ly and indlvldually providcd for a separate charge for:

(i) rental- of conputer cqulpmcnt;

( i f )  a malntenance fee;

(il i) a nanagemant fec;

(iv) an Lnsurancc fec; and

(v) a dlrectory fee.

In the lnstant matt€Er tt ls conceded that the chargc for the rentaL

or lease of the computer cqulpnent constltuted a taxabl-e rcceipt undcr scctlon

1105(a) of the Tax Law. The four rernalning chargcs are not expcnaea incurrcd by

pet l t ioner in nakLng a sale [20 NYCRR 526.5(e)] ,  but lnstead rcprcsent scparate

and reasonable charges for separate and distinct serviccs. Accordlngly, thc

taxable status of the four remalnlng clements of the agrccmcnt are to bc determl.ncd

lndividually.

B. That the malntenance fee charged by Florafax constituted a taxable

transact ion pursuant to sect ion 1105(c)(3) of thc Tax Law and 20 NYCRR 527.5(a)(3).

C. That the management fee, lnsurance fee and dlrectory fee do not fall

withln any of the taxable services enumcrated ln sectlon 1105(c) of the Tax

Law and were therefore properly consldered by petttloner as exempt from tax.

D. That the petitlon of Florafax International-, Inc. ls granted to the

extent indicated ln Conclusion of Law t'Ctt, 
.ggg,; that the Audlt DLvlsl.on ls
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dlrected to recompute the Notl"ce of Determination and Demand for Paynent of

Sales and Use Taxes Due dated December 18, 1981 consistent wlth the concl-uslons

rendered herein; and that, except as ao granted, the petltion ls ln all other

reapects denied.

DATED: Albany, New York STATE ?N( COMMISSION

JAN 2 81986
PRESIDENT

ISSIONER
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P bgq  31 ,3  1 ,13

RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIOEO
NOT FOR INTERNATIONAL MAIL

(See Reverse)

P b6q  3 I3  t l q

RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDED
NOT FOR INTERNATIONAL MAIL

(See Reverse)
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