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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
of

E & M WltkowskL,

Pet l tLon

Inc . AFFIDAVIT OT MAITING

for Redeterminatlon of a Deflclency or Revtsion
of a Determlnatlon or Refund of Sales & Use Tax
under Article(s) 28 & 29 of the Tax Law
for  the  PerLod 9 /L /78  -  8 l3L /8L .

State of New York :
s g .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Conrmiaston, that he/she ls over 18 years
of age, and that on the 19th day of June, 1986, he/she served the wlthin notice
of Decision by certlfLed mail upon E & U Witkowskl, Inc. the petLtloner Ln the
wlthln proceedlng, by encloslng a true copy thereof in a securely sealed
postpald wrapper addressed as follows:

E & M W i t k o w s k l ,  I n c .
c/o Edward t'litkowskt
357 MiHtary Road
Buffal-o, NY L4207

and by depositing same enclosed in a postpald properly addressed wrapper ln a
post offlce under the excluslve care and custody of the United States Poetal
Servlce wlthin the State of New York.

That deponent further says that the sald addressee ls the petltLoner
hereln and that the address set, forth on said lrrapper ls the last knordn addrese
of the pet i t ioner.

Sworn to before me this
19 th  day  o f  June,  1986.



STATE OF NEW YORK

STATE TAX COMMISSION

In the I'latter of the
of

E & M Wltkowski,

PetLt lon

Inc . AFFIDAVIT OF UAILING

for RedetermLnation of a Deficiency or Revl.sion
of a Determlnatlon or Refund of Sales & Use Tax
under Article(s) 28 & 29 of the Tax Law
for  the  Per lod  9 lL /78  -  8 l3L l8 I .

State of New York :
s s .  :

County of Albany 3

Davld Parchuck/Janet 1"1. Snayr belng duly sworn, deposes and says that
he/she 1s an employee of the State Tax Comlssion, that he/she ls over 18 years
of age, and that on the 19th day of June, 1986, he served the within notice of
Declsion by certified nail- upon George M. Zimermann, the representative of the
petltloner in the lrithln proceedlng, by enclosing a true copy thereof ln a
securel-y sealed postpaid wrapper addressed as follows:

George M. Zinrmermann
Albrecht,  l faguire, Heffern & Gregg, P.C.
2100 Main Place Tower
Buffalo, NY 14202

and by depositlng same enclosed l-n a postpald properly addressed wrapper ln a
post offlce under the excl-uslve care and custody of the United Statee Postal
Service within the State of New York.

That deponent further says that the said addresaee ls the representative
of the petltioner hereln and that the address set forth on sald rtrapper ls the
last known address of the representatlve of the petitloner.

Sworn to before me thls
19th day of June, 1986.

ster oatrLze
Law sect lon 174



S T A T E  O F  N E I {  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I , I  Y O R K  L 2 2 2 7

June 19,  1986

E & M l,Iltkowskl, Inc.
c/o Edward I'Iltkowskl
357 Mllttary Road
Buffalo, NY L4207

Gentlemen:

PLease take notl.ce of the DeclsLon of the State Tax Commlsslon enclosed
herewl"th.

You have now exhausted your rlght of revlew at the adnlnlatratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedLng ln court to review aa
adverse decl.slon by the State Tax Corrmisslon uay be Lnstltuted only under
Artlcle 78 of the Clvll Practice Law and Rules, and must be conrmeoced ln the
Supreme Court of the State of New York, Albany Countyr wlthln 4 monthe from the
date of thls not lce.

Inqulrles concerning the computatlon of tax due or refund aLlowed ln accordaace
wlth thls declsion nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluation Bureau
Assessment Review Unit
Bulldlng #9, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TN( COMMISSION

cc: Taxlng Bureaurs Representatl"ve

Petltloner t s Representatlve :
George M. ZLnmennann
Albrecht,  Magulre, Heffern & Gregg, P.C.
2100 Maln Place Tower
BuffaLo, NY 14202



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitl,oo

o f

E & M W r r K O W S K r ,  r N C .

for Revislon of a Determlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 atd 29
of the Tax Law for the Perlod September 1, L978
through August 31, 1981.

1. On December 13,

Dlvlsl"on issued a Notlce

L982, as rhe result of a fleld

of Determinatlon and Demand for

DECISION

auditr the Audlt

Payment of Sales aod

Petltioner E & M tJitkowski, Inc., 357 Mllltary Road, Buffalo, New York

L4207, flled a petltl"on for revlsion of a determinatLon or for refund of ealee

and use taxes under ArtlcLes 28 and 29 of the Tax Law for the perlod Septenber 1 '

1978 th rough August  31 ,  1981 (F l le  No.  41888) .

A hearlng was held before James J. Morrte,  Jr. ,  Hearl ,ag Off icer '  at  the

offlces of the State Tax Co 'nlssl.on, 55 Court Street, Buffalo, New York, on

June 21, 1985 at 10:30 A.M. and cont l-nued to l ts concluslon ou September 9'

1985 at 9:15 A.M., wlth aLLbrLefs to be subnit ted by January 9, 1986. Pet l tLooer

appeared by Albrecht, Magulre, Heffern & Greggr P.C. (George M. ZLtrnermannr

Eeg.r of  counsel) .  The Audlt  Divls lon appeared by John P. Dugan, Esq. (Deborah J.

Dwyer ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether petltlonerrs books and records were adequate for the purPoee

of verlfylng taxable sales.

II. Whether the Audlt Dlvlslon correctl-y determlned addltlonal taxabLe

sales and saLes tax due thereon on the baels of a markup of purchaees.

FINDINGS OF FACT
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Uee Taxes Due agalnst petltloner, E & M Wltkowskt, Inc., asseaslng sales and uee

taxea l .n the amount of $21,354.88 plus lnterest of  $5,964.08 for a total  amount

due o f  $27,318.96  fo t  the  per lod  September  l ,  1978 th rough August  31 ,  f981.  A

second notlce was lssued agalnst petl"tloner on Decembet 20, 1982 aasesslng

saLes and use taxes tn the :rmount of $752.50 plue Lnterest of  $209.28 for a

total- amount due of $961.78 for the same perlod as that covered by the flret

no t ice .

2. PetLtl"oner operated a gasollne servlce statlon located at. 357 Mllltary

Road, Buffalo, New York. Its bookkeeplng procedures nere establl"shed by lte

accountant. A cash register used by the petltLoner produced a tape whlch

ldent l f led vartous sales categortes, for exampler gaa, accessorles (acc),  olL '

ml.scellaoeous (mcs). The tapes did not state sales tax separately, and the

lndivldual tapes were undated. Petltloner accepted three types of paynents for

sales: cagh, credlt  cards and charges to personal accounts. Indlvldual

transact,tons of non-gasollne sales patd ln cash, credit card sales and charge

account sales were rung up separately on che cash reglster. Cash recelpts fron

gasollne saLes were kept on the person of petltlonerrs owner or employeest

counted at the end of the day and rung up as a total on the caeh reglster. The

entlre tape was totalled at the end of each day. Charge account sales were

recorded on credlt card sll.ps. Petlttoner furnished dally cash register tapes,

charge sJ.lps, sqmrnarl-es of credlt card sales and purchase lnvolcee to lte

accountant. These docunents were posted to a general ledger which stated total

sales' purchaees and expenses per day, but dLd not categorl.ze purchasee or

sales by type.

3. Petittoner did not use the regleter tapes or general Ledger to calculate

tax due on gasoline sales. To determtne nonthly gasollne salesr petltioner

took a meter readLng of each pump at the beginnLng and end of each monBh. At
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the end of each sales tax quarter, petltloner provtded lts accountant wtth a

nonthly surmary sheet showing the grades of gaeoll.ne so1d, the selLlng prlce of

each grade as sho$rn on the pump at the beglnnlng of each month' the nuuber of

gallons of gasoll"ne sold at each prl"ce and the totaL of all non-gasollne sales.

The latrer figure was derlved from the dally cash reglster tapes. The flgures

furnlshed by petlttoner nere used by lts accountant to determlne petltlonerre

salee tax lLablllty.

4. 0n audlt, the saleg tax audltor was provLded wlth sales tax returns

and related workpapers, federal and state tax returns wlth workpapere' deprecla-

t,Lon schedules, a check disbursements Journal and soue purchase lnvolces. She

deened these records lnadequate for the purpose of verlfylng reported sales

and, conseguentLy, resorted to external- lndtces to determl.ne taxable sal-es.

5. The audltor requested ver l f lcatLon of pet l t lonerte gasol lne and other

purchases from Sun 011 Co. and recel"ved complete purchase lnvolces for the

perlod March 1, 1980 through August 31, 1981 which becane the audlt teet

perlod. Based on the MLscellaneous Tax Sect,lonts annual survey of truckstops

ln New York State, the audltor determined that durlng the test perlod the

average selling prlce of regular gasollne, lncludlng aL1 taxes' was L34.5 cents

per gaIlon. Thls prlce was applled to al-l grades of gasollne and dlesel fuel

purchased by petltloner to determLne taxable sales as foLLolrs:

GASOLINE DIESEL

Total gallons purchased
Average selLlng prlce per gallon
Total amount sold
State tax

Federal dlesel fueL tax

Total sales lncludlng sales tax
Divlded by 1.07 to deducr

sales tax

Total Taxable Sales

502,442
x  L .345

-  40,L95.36

$635  ,589  .  l 3

1  . 07

$594 ,008 .53

78,9L7
x  r .345
$mffi56',

7  ,89L .70
$T;25i:6,6
-  3 ,L56 .68

$  95 ,094 .98

I  . 07

$  88 ,873 .81



-4-

6. Purehases other than gasoltne were deternloed for the test perlod

usLng pet l- t lonerrs purchase lnvotces as wel l  as Sun OlL Co. 's involces.

Petltlonerfs books shoned a markup of 729.8 percent; however, based on her

audlting experLence, the auditor determlned that a more accurete narkup figure

would be 180 percent. She narked up purchases accordlngly whlch resulted ln

taxable non-gasol-lne eales of $15,228.00. The audLtor added to thls amount

estLmated reeeipts from enowplowlng of $1,200.00 for a total  of  $16'428.00 ln

taxable sales other than gasollne.

7. Reported taxable saLes for the test perlod were subtracted fron total

audl"ted taxable sales resul- t ing ln addit lonal taxabLe sales of $1761694.91 l t l th

a tax due on that amount of $L2,365.45. An error rate of 33.8 percent l rag

caLcuLated by dlvldlng addltl.onal tax due by sal-es tax reported of $36,586.27.

The error rate was applled to tax pal.d ln each quarter to compute an addltlonal

tax due of $20,847.85. In addtt ion, a tax of $1 ,259.53 was aasessed on recurrtng

expense purchases and the acqul.sltlon of flxtures and equlpment' resultlng ln a

total-  tax due of.  $22,107.38. As the resuLt of a nathematlcaL error '  the

orlginal  not l"ce lssued assessed a tax of $211354.88. When the error waa

detected a second notice was issued ln the amounc of $752.50. At hearlng,

pet l t loner conceded the tax of $L1259.53 assessed on recurr lng purchasee and

aaset acqulel t l "ons.

8. Documentatlon introduced at the hearlng establiehed that petitlonertg

markup on non-gasoLlne purchases was approxlmatel-y 130 percent throughout the

audit perlod. Charge slips and other records shoned that the average selllng

prl .ce for gasol l .ne durl"ng the test per lod was $1.256 (regular:  L.2O6',  unleaded:

L .2625;  p ren ium:  1 .3000) .
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9. After the audlt was completed, petltloner deternined that lt had

underreported approxinately $1291000.00 tn taxable gaeollne sales wlth a tax

due on that amount of approxlnately $91000.00 Durlng the audlt perlod' the

petLttoner began selllng gasoline and dleseL fuel in unlts of one llter rather

than one gallon. However, in calculattng tts eales tax l-lablllty' petltioner

contlnued to uee gallons whlch led co the underreportlng.

CONCLUSIONS OF LAI{

A. That sect lon 1135 (subd.[a])  of  the Tax Law provLdee that every person

requlred to collect tax shall keep records of every sale and all amounte paldr

charged or due thereon and of the tax payable thereon. Petitloner dld not

provide the Audlt Dtvislon wlth any document whlch would serve as a verlfiabLe

record of taxable sales. Furtheruore, the caeh regleter tapes and ledgers

introduced at hearl.ng were not rellable records satlgfylng the statutory requlre-

nent that records of indlvl.duaL sales be retalned (see, Matter of Skladag v. State

Tax Com., 95 A.D.2d 97Ir.  The tapes lrere not dated, they dtd not sholt  each

tndivl"dual gasoline sale and the ledgers derlved fron the tapes dld not lnclude

an entry for each eale. Moreoverr petltLoner dtd not use these records as the

basie for deterulnlng lts taxabLe gaeollne sal-es and reportlng salee tax due.

B. That petittonerfs fallure to keep adequate recorde nade it vlrtually

lnpoesl.ble to verl.fy taxable sales receipts and conduct a complete audl"t. Under

such clrcumstancea, Sectlon 1138(subd. fal) of the Tax Law requtres the Audtt

Dlvlelon to deter^mlne the amount of tax due from such informatlon ae uay be

available and, if necessary, to estimate the tax on the basle of external

tndLces. In llght of petltlonerts faulty record keeplng, the teet perlod and

markup audLt utlLized by the Audlt Dlvlslon

ulning petLtLonertg tax l-Iablllty (Matter of

lraa a reasonable nethod for deter-

Sakraa v. State Tax Conn. ' 73

A . D . 2 d  9 8 9 )  .
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C. That al-though the audit technlques employed were reasonable' petitlooer

has estabHshed that durl"ng the test perlod Lts average selll.ag prlce per

galJ.on of gasollne lras $L.255. Furthermore, documents provlded by petitiooer

show that lt utllLzed a markup of 130 percent on non-gasollne sales. Petltlonerrg

taxable sales shall be recouputed accordingLy.

D. That the petltlon of E & M I'l ltkowskl, Inc. is granted to the extent

lndLcated in Goncluslon of Law "C'r; that the notlces of determlnatl.on and

denands for paynent of eales and use taxes due iseued on December 13, 1982 and

December 20, 1982 shall be modlfl.ed accordlngly; and that ln all other respectg

the petltl"on is denied.

DATED: Albanyr New York

uuN 1 e 1986
STATE TN( COMMISSION

-Ce.Lu,-'Co&JCeu
PRESIDENT
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