
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetitLon
o f

Dynanl"c Telephone Answering Systems, Inc. AFFIDAVIT OF MAILING

for Redeterninatlon of a Deficlency or Revlslon
of a Determinatlon or Refund of Sales & Use Tax
under Arttcle(s) 28 & 29 of the Tax Law
for  the  Per lod  3 / I /8O-813L182.

State of New York :
s rg .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, depoeee and says that
he/she is an employee of the State Tax Comlsglen, that he/she te over 18 yearg
of ager 4od that on che 28th day of l{ay, 1986, he/she served the withln notlce
of decLslon by certlfLed mall upon Dynamlc Telephone Answerlng Systeme, Inc.
the petltioner ln the wtthln proceedlng, by encloslng a true copy thereof la a
securel-y sealed postpald wrapper addressed as follows:

Dynanic Telephone Answertng Systems, Inc.
2473 N. Jerusalem Ave.
N.  Be lLnore ,  NY f1710

and by deposltlng same enclosed tn a postpaid properly addressed wrapper Ln a
post office under the exclusive care and custody of the United States Postal
Servlce wl.thln the State of New York.

That deponent further says that the sald addressee le the petltioner
herein and that the address set forth on sald nrapper ls the laet knoltn addreee
of the pett t ioner.

Sworn to before me thls
28th day of May, f986.

rlzed to adminis
to Tax Law

oaths



S T A T E  O F  N E I {  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

l{ay 28, 1986

Dynanlc TeJ-ephone Answering Systems, Inc.
2473 N. Jerusalem Ave.
N.  Bel lmore,  NY 11710

Gentlemen:

Please cake nottce of the declslon of the State Tax ConnLssloa enclosed
herewlth.

You have now exhausted your right of revlew at the adnlnistrative level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlew ao
adveree declsLon by the State Tax Counissloa nay be lnstituted only under
Article 78 of the ClvLl Practice Law and Rules, and must be co'rmenced ln the
Supreme Court of the State of New York, Albany Countyr wlthin 4 nonths from the
date of thLs not lce.

Inqul.rles concerning the computatlon of tax due or refund allowed in accordance
wlth rhis deciston may be addressed to:

NYS Dept. Taxatl"on and Flnance
Audtt Evaluatton Bureau
Assessment Revl.ew Unit
Bulldlng /19, State Campus
Albanyr New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TA)( COMMISSION

cc: Taxtng Bureaurs Representat lve
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DYNAMIC TETEPHONE ANSWERING SYSTE}IS, INC. DECISION
:

for Revlslon of a DetermLnation or for Refund
of Sales and Use Taxes under Artlcles 28 and 29 :
of the Tax Law for the Perlod l,Iarch 1, 1980
through August 31, 1982. :

PetLtloner, Dynamlc Telephone Anslrerlng Systems, Inc., 2473 North Jerusalem

Avenue, North Bel-lmore, New York 11710, fl1ed a petltlon for revlslon of a

determlnatlon or for refund of sales and use taxes under Artlcleg 28 and 29 ot

the Tax Law for the perlod llarch 1, 1980 through August 31, f982 (Ftle No.

4 8 5 6 1 ) .

A hearlog was held before Jean Corlgltano, Ilearing Offtcerr at tbe offlces

of the State Tax Conntsslon, Two World Trade Center, New York, New York' on

January 27, 1986 at 1:30 P,M. Pet l t loner eppeared by Stanley Cryetal '  Off icer.

The Audlt Divl"slon appeared by John P. Dugan, Esq. (Mtchael Glanaon' Eeq. ' of

counsel) .

ISSUE

Whether the Department of Taxatlon and Flnance by lte own act,ions la

estopped from collectLng taxea asseseed against the petltioner.

FINDINGS OF FACT

1. On October L2, 1983, the Audlt  Dlvls ion lesued againet pett tLoner,

Dynamle Telephone Answerlng Syetems, Inc., a Nottce of DetermLnatloo and Demand

for Paynent of Sales and Use Taxes Due for the perlod March 1, 1980 through
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August 31, 1982 assesslng taxea ln the amount of $111803.00 plus mlolmun

statutory lnterest.

2. On December 13, L982r petttloner, by lte preaLdentr executed a conseot

extending thc perlod of linltatlon for agsessment of salee and uee taxee for

the perlod March 1, 1980 through Februaxy 28, 1981 to December 20'  1983.

3. Durlng the audlt perLod, pecltioner waa engaged ln the rental of

teLephone answering equlpuent and the provtsion of assocLated operator servLces.

Customers were bltled a baslc nonthly fee for reatal of a devlce which recorded

messages and al-so referred callers to an anewerlug eervtce whlch utlllzed ll.ve

operators. The baee charge lncluded a certaln number of messages taken and

transmltted by operators. Addltlonal messages resulted ln addltlonal charges

at a measage unlc rate. On blLLs Bent to lts customero, petltl"oner stated one

fee for lts baslc servlce whlch lncluded equlpment rental and operator gerviceer

but Lt coLlected sales tax only on that portion of the basic fee whlch related

to the rental of equLpment. Operator servlcegr ln excese of those lncluded ln

the baeLc servLce, were stated separatelli no tax was collected for these

servlces.

4. Oa audlt, it was deternl.ned that the records nade avallable to the

Audit Dlvlslon were adequate and sufflclent for the purpose of conductlog a

detaLled audlt. However, on aa Audl.t Method Electlon form executed by lts

treasurer on JuLy 6, 1983, petltloner agreed to the use of a represeatatlve

test pertod audit nethod to deternl"ne any eales or use tax ll.abtLlty.

5. The audl"tor deemed the entlrety of petltlonerre baglc nonthLy charge

of $25.00 subJect to eales tax because petLtloner did oot state Beparately that

portlon of the charge whlch was for operator services as oppoaed to rentaL of

equipment. The separately stated chargee for addltlonal eervlces were deemed
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nontaxabLe. The audl"tor exa.mtned all lnvotces for the month of June 1982 to

ldentlfy taxable aud nontaxabLe saLes. Gross saLeg ag ehown on the involcee

were reduced by sales deened nontaxable to yleld taxable ealee of $91726.29.

These taxable sales were reduced by pet l t lonerts reported eaLes ($3'550.00) to

calculate addlt lonal taxable sales of $6,L76,29. An error rate of 174 percent

was calculated by dlvidlng additlonal taxabLe saLee by reported salee. Taxable

sal-es f,eported by petltloner for each quarter under conslderatloo were thea

lncreased by the error rat,e. Thls resuLted Ln totaL addl"tlonal taxable galee

of $166,098.00 and an addlt lonal tax due on that anount of $11,803.00.

6. ?he encl.re asaesament under conelderation resulte fron petlttoaerre

failure to collect tax on that portlon of the baslc nonthLy charge whtch

related to operator servtces. In determlolng that such charges were nootaxable,

petitl"oner relied on a letter addressed to lt by Francie Pereon, Chtef, Inetruc-

tlons and Interpretaclons Unit, New York State Department of Taxatlon and

Finance, dated August 30, 1976. In pertinent part, the letter stated the

folLowLng:

"1. The l-ease of a devl-ce whlch, when connected to a telephonep
records a callerre meesage and which algo, mechanlcally, refere
che caller co another telephone numbet at whl.ch the lessorfe
operators take the callerts message, la a transaction lthose
recelpts are subJect to the sales tax inposed under Sectton
1105(a) of the tax law,

Although the servlce of furnlshlng the lessee with the messagea
taken by DynanLe TeLephone Answering Systemrs live operators may
be deemed to be a personal lofornatLon sefitlce wlthln the
excluslon contained in Sect l"on 1105(c)(1) of the Tax Law, the
l"nclusion of such a servlce as an adjunct or eleoent of the
leaelng of tangible personal property does not aerve to traneforn
the entlre tranaactlon tnto a saLe of a pereonal Lnformatlou
servlce. Accordingl-y, Dynamlc Telephone Answering Syetemrs
totaL nonthly charge of $25.00 ls subJect to tax.

AdditlonaL charges per cal-L for meseages dellvered by ll.ve
operators and orlglnatlng ln the offLce of DynamLc TeJ-ephone
Answerlog Systens are not subJect to tax, lf eeparately stated

2 .

3 .



I

-4-

and descrlbed as such on the blLL rendered to the lesgee. These
charges constltute neither the sale nor the leaae of tanglble
personal property under Sectlon 1f05(a) e oor a taxable lnforua-
t ion  serv lce  under  Sec t l "on  1105(c)  (1 )  o f  the  tax  law. . . .

Accordlngly" Dynam{c Telephooe Anewerlng Systems, Inc. l.s
requlred to be reglstered wlth the Sal-es Tax Bureau and collect
appropriate New York State and Local- Tax from thelr subscrlbers ou
that portlon of theLr nonthly charge whlch relates to the reotal of
telephone answertng equlproent, and subsequent rental aod lnstallatlon
charges for telephone aoswerlng equlpmeot.rl

7. PetltLoner lnterpreted the above letter to mean that lt wae requlred

to collect sales tax only on that portion of lts nonthly chargea which related

to the rental of equlpnent aod argues that, at the leaet, the Letter l.e anbl.guoue

enough to allow for lts lnterpretation and to eetop the Department from asseealng

the taxes agserted to be due.

CONCLUSIONS OF LAW

A. That petitionerrg lease of a devlce whlch recorded messagee for

playback and referred emergency callers to a ttllvett answerlng eervlce ts

subJect to the sales tax l"mposed under sectlon 1105, subdlvtelon (a) of the Tax

Law. The dutl.es performed by the answerlng servtcee operators whlch Lncluded

taklng and relayLng oral measagea are not services subJect to ealee tex under

sectton 1105, subdlvlsion (c) of the Tax Law. I{here taxabLe Banglble property

and nontaxabl-e services are soLd as a slngle unlt, the tax ls properLy collected

on the total prlce lMatter of SOQ Broqgcaetl.ng Corp., State Tax ComLgslon'

ylay 23, 1985; cf .  20 NYCRR 527.L(b)1. Inasmuch as petLt louer 's baelc nonthly

servlce charge tncluded both a taxable rental- of equlpnent and the furnlshlng

of a nontaxable servlce, the enclre charge of $25.00 was subJect to salee tax.

B. That lf petl"tl.oner genulneJ.y beJ.leved the departmental letter to be

ambiguous, the proper course would have been to seek clarlftcatlon before

proceeding with lts own doubtful lnterpretatl,on (cf. Barrett v. ConmLeeloner'
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42TC 993, aff td 348 F.zd 916).  But ln any c€18€r the Stace Tax Conolsglon nay

not be estopped 'rfrom collecting taxes lawfully tnpoeed and renalnlng unpald tn

the absence of statutory authorLtyrr (Mc Mahon v. State Tax Com., 45 AD2d

625, 627).

C. That the petltlon of Dynanlc Telephone fuislrering Syeteug, Ioc. is

denled and the NotLce of Deternlnation and Demaod for Paymeot of Salee and Uee

Taxes Due tssued Oetober 12, 1983 ts suetalned.

DATED: Albany, New York STATE TN( COM}IISSION

MAY 2 81e80
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