
STATE OF NEW YORK

STATE TN( COMMISSION

In the Macter of che Petlt{on
of

Catherlne Dupree
a/Ala Catherlne's New World Lounge

for Redeterninatlon of a Deflclency or Revislon
of a DEternlnatLon or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax Lew
for  the  Per lod  Lz lL l79-LL l30 /82 .

AFFIDAVIT OF MAITINC

State of New York :
g g .  :

County of Albaay :

Davld Parchuck/Janet M. Snayr baing duly sworn, deposee and eays that
he/she ls an euployee of the State Tax Conntgslon, that he/ehe le over 18 years
of age, and that on the 23td d,ay of December, 1986, he/ehe served the withlo
notlce of Declston by certtfled uail upon Catherine Dupree, dlala Cathertneta
New l,Iorld Lounge the petltioner ln the wlthln proceedlng' by eocloelng a tnre
copy thereof la a securely sealed postpaid lrrapper addressed as follows:

Cathertue Dupree
dlbla Catherlnef s Nelr World Lounge
48 N. Swan Street
Albany, NY 12201

and by deposttlng same enclosed ln a postpald properly addreeged ttrepper 10 a
poet offlce uader the exclugtve care and cugtody of the Unlted Statas Postel
Servlce wLthLn the State of New York.

That deponenc further says
heretn and that the address set,
of the petltl.oner.

Sworn to before ne thLs
23rd day of Decenber, 1986,

that the sald addressee Le the petLctooer
forth on said wrapper ts the last koown addregs

pursuatrt to Tax Law sectlon 174
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Decenber 23, 1986

Catherlne Dupree
dlbla Catherine's New World Lounge
48 N. Swan Street
Albany, NY I220L

Dear Ms. Dupree:

Please take notlce of the Declslon of the State Tax Conotsston eacloged
herewtth.

You have now exhausted your rlght of revlew at the adnlotstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revtcw aB
adverse declsion by che State Tax Connlselon nay be lnstttuted only undar
Artlcle 78 of. the Clvil Practlce Law and Rules, and nust be commeoced la the
Suprene Court of the State of New York, Albany Countyr within 4 uooths fron the
date of thls nottce.

Ioqutrles concernlng the cqnputatlon of tax due or refund al-lowed in accordance
wlth thts declslon nay be addressed to:

NYS DepC. Taxattoa aod FLnance
Audtt Evaluatton Bureau
Assesgment Revlew Unlt
Butldlng /l9, State Caopus
Albany' New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX GOTVMISSION

cc: Taxing Bureaufs Representatlve



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the l4atcer of che Petltlon

o f

CATTIERINE DUPREE
DIBIA CATIIERINEIS NEW WORLD LOUNGE

for Revtsl"on of a Deternlnation or for Refund
of Sales and Use Taxes under Articles 28 and, 29
of the Tax Law for che Perlod December I' L979
through November 30, L982.

DECISION

Petltioner, Catherl"ne Dupree d/bla Catherlners New I'Ior1d Lounge, 48 North

Swan Street, Albany, New York 12201, filed a petltlon for revleion of a deternL-

natlon or for refund of sales and use taxes under Artlcles 28 and 29 of the Tax

Law for the perLod December 1, 1979 through Novenber 30, L982 (Fl le No. 45255).

A hearlng was held before Arthur Brayr Heartng Officer, at the offlces of

the State Tax Commlsslon, Bullding #9, !il. Averell Harrlman State Office Bulldlng

Canpus, Albanyr NewYork, on Februaty 26, 1986 at 9:15 A.M. '  wlth al l  br lefe to

be subnLcted by Aprll 30, 1986. Petitl"oner appeared pro se. The Audit Divlelon

appeared by John P. Dugan, Esq. (Thonas C. Sacca, EBq.,  of  couneel) .

ISSUE

Whether, as a result

deternined the amount of

of a fleld audlt, the Audlc Dl.vlslon correctly

eales tax due,

FINDINGS OF FACT

l. Petltloner, Catherlne Dupree, operated a bar knolrn as Catherlnere New

World Lounge ("catherlnetstf) ln At-bany, New York.

2. On March 18, 1983, as the result of an audit, the Audlt DlvlsLon

lssued a Notice of Determlnatlon and Demand for Paynent of SaLes and Use Taxes

Due to petltloner, Catherlne Dupree dlb/a Catherloets New World Louuge, aseeeslng
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sales tax for the perlod December 1, 1979 through November 30, 1980 ln the

amount  o f  $9 ,083.71 ,  p lus  pena l ty  o f  $770.91  and ln te res t  o f  $1 ,042.11 ,  fo r  a

total  amount due of $41896.73. On May 20, 1983, the Audlt  DlvlsLon lssued to

petitloner a Notlce of Deterninatlon and Demand for Payment of Sales aod Use

Taxes Due for the period December 1, 1980 through Novenber 30, L982 Ln the

amount  o f  $8 ,455.57 ,  p lus  pena l - ty  o f  $1 ,527.14  and ln te res t  o f  $1 ,385.06 ,  fo r  a

to ta l  amount  due o f  $LL,367.77 .

3. Io the course of the audlt, the Audlt Dlvlslon Learned that lt was

petltlonerts practlce to diecard purchase lnvolcee at the tine of paynent. Io

addltion, petltloner dld not possess origlnal sales records. Further, petl-

Eioner's purchase and sales journals were only malntal"ned on a fragnented

bas is .

4. Since petl.tloner had few records avallabLe for audit, the Audlt

Dlvlsioo cont,acted petLtLonerrs suppllers of lLquor, wine and beer la order to

deternLne the amount of petltionerre purehases durtng the audlt perlod.

Furcher, the Audlt Dlvtslon requested that petttloner retatn her Lnvolces for

che nonth of January 1983. On the basLs of the sLze of the bottles indl.cated

on the involces, and the drLnk slze and the selllug prlce tndlcated by Mg. Dupreee

the Audlt Dl"vlsLon conputed a narkup of 314 percent on llquor sales and 178

percent on beer sales. The narkup on llquor sales lraa computed after taklng

l"nto account, a 15 percent loss due to splll-age. Thege markups were then

nultlplled by the purchases to deternlne the cotal sales lncludl"ng sales tax.

Thls product was then dlvlded by 107 pereent resuLtlng ln audLted gross sales.

The audLted gross eales were reduced by the sal-es whlch had beea reported to

determlne the addlclonal taxable sales.
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5. Petltloner flled New York State and Local sales and use tax returng

for che perlods ended February 28, 1980 through August 31, 1981. She dld not

fLle sal-es tax returns for the remalnder of the perlods ln issue.

5. Durlng the audLt period, lc was petltlooerrs pracEice to pour drinks

containlng a relatlvely large amount of liquor. Petlcloner dld thle becauee

the buslness was new and petltLoner sought to attract customers. In deternl.nl"ag

the a,mount of saLes taxes due, the Audlt DlvLsion determlned that Petlttonerrs

drLnks utillzed an average of one ounce of llquor per drlnk. In contragt,

petltloner malntaloed that she utl"llzed an average of three ouncea of llquor

per drlnk.

7. Wheo the Audit Dlvlslon concacted the ltquor dlstrlbutor of Graves &

Rogere, Inc., the Audlt Dlvislon was advlsed that due to computer software

probLems, petltLoner's purchases of llquor for the months of January, February

and March, 1980 rrere not avallable. Therefore, ln calculating addltlonal

taxable sal-es, the Audit DlvLsion estLmated petLtloner's purchases for sald

months. At the hearlng, peticloner presented evldence from Grave & Rogers'

Inc. that, ln fact, petlttoner dtd not nake purchases from Graves & Rogers'

Inc. during the nonths of January through March, 1980.

8. One of petltlonerrs dlstrlbucors contacted by the Audlt Dlvislon to

determlne petlcionerts purchases lras Kels Discrtbutors, Inc. For the period

ended September 11, 1980, the Audlt Dlvislon lnadvertently overstated petttlonerte

purchases by $150.30. Slnl larLy, for the period ended March 5, 1981' the Audl"t

Dtvlslon inadvertentl-y overstated petl"tlooerf s purchases by $3L2.25.

9. At the hearing, petltloner maincalned that the selllng prl"ces of

drlnks were lower than that utlllzed by the Audlt DivLslon. llowever, no

documentary evidence of sales prtces was preaented. Further, petitloner
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uaincalned that there nere three thefts of lnventory durlog the audit perlod

which lrere not taken loto account by the Audlt Divlslon la lts aaaeasment.

Nevertheless, petltloner preeented no documentary evidence to eetabLish elther

the exLstence or amount of the thefts. Petitloner also asserted that lt had a

"happy hour" on Mondays, Tuesdays and I'Iednesdays of each week and that the

Audit Dlvlslon falled to take thls lnto account. However, petltloner dld not

present any evldence to establlsh the amount of lts sales durlng lte "happy

hour" perlod. Lastly, petltloaer malntalned that Keis Digtrlbutors, IBc.

reported substant,lalLy nore sales to petltioner durLng the years 1981 aod 1982

than ln fact occurred. However, no booke or records were presented to substan-

tlate thls argumenc.

CONCLUSIONS OF LAt'l

A. That sectlon 1138(a) of the Tax Law provl"des, tn part' thac lf a

teturn requlred to be flled ls lncorrect or tnsufflclent, the Tax Comlsslon

shaL1 determlne the amount of tax due on the basl.s of such lnfornatloo as may

be avallable. Thls section further provLdes that, if necessary' the tax nay be

estln€rted on the basls of external lndicee.

B. That resort to the use of a test perlod to deternlne the a,mouot of gax

due must be based upon an lnsufflclency of record keeplng whLch makes lt

vlrtually lnposslble to determloe such Llablllty and perform a complete audlt

(Matter of Chartalr, Inc. v. State Tax ComigsLon, 65 lLD2d 44>. Petltlooer dld

uaLntaln eome books and records whlch were avallable to the Audlt Dlvlelon.

Thege records, however, were lnsufflclent for verlficatlon of taxabLe eaIeg.

AccordlngLy, the Audlt Dlvl-sionrs use of a uarkup audlt to estlmate the tax due

from petlttoner rras reasonable under the cLrcumstances (@!ter of tlcata v. Chu,

6 4  N Y 2 d  8 7 3 ) .
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C. That Ln deternlning the anount of a sales tax assessment, lt is the

duty of the AudLt DLvislon to select a method 'r'reasonably calculated to

ref lect the taxes duef (Matter of  Granc Co. v.  Joseph, 2 NY2d L96, 206)"

(Matter of  Meyer v.  Stace Tax Com., 61 AD2d 223,227 lv dealed 44 NY2d 645r.

When the Audlt DlvlsLon enploys such a method, lt becomes lncumbent upon the

pet l tLoner to establ lsh error (Matter of  t {eyer v.  State Tax Com., gupra).

D. That ln vlew of petttlonerfs practl"ce to pour drlnks containlng a

rel-atively large amount of llquor, lt ls found that petl"tloner poured drloks

contalnlngr on average, trilo ounces of llquor. Therefore' the Audlt Dl"vleloo

ls dl"rected to adjust the results of lts audl"t accordlngly.

E. That l"n vlew of FLndlng of Fact'r7'r, the Audit DLvislon is dlrected to

delete the sales tax due arlslng from the estlnated purchaees from Gravee &

Rogers, Inc. durlog the noaths of January through March 1980. SlnllarLyr 1o

vtew of Flndlng of Fact "8", the Audlt Dlvl"slon ls dtrected to reduce the ealeg

Lax due resultlng fron the overstated purchases for the perlods lndLcated 1o

said Flndlng of Fact.

F. That slnce oo documentatlon has been presented as to the selllng

prices of pet l t lonerrs l iquors, wlnes and beers, the sel l lng pr lcee ut lLlzed by

the Audlt DlvLsion are accepted. Furtherr petltloner has not presented sufftclent

evldence to establlsh the amount of an adjustment for theft losses. In addltlon,

slnce there is no evLdence as to the anount of petitlooertg sales durlng lts

"h"ppy hour", an adjustment for sales during chese tlne perlods ls also

unwarranted. Lastlyr ln che absence of documentary evl.dence to the contrary'

the Audlt Dlvlslonts rel.lance on the records of Kels Dl"strlbutors, Inc. was

proper. It ls noted that 'rexactness is not requlred when it le petitlonerrs
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own fallure to nalntain proper records whlch prevents lt

State Tax Conm., 54 AD2d 1023, affd, 44 NY2d 684).

(Matter of Markowltz v.

G. That the petltlon of Catherloe Dupree dlbla Catherlnere New World

Lounge ls granted to the extent of Concluslone of Law "Dtt aod 'rErr; that the

Audit Dlvlsl.on ls dlrected to uodlfy the notlces of deternloation lssued

March 18, 1983 and May 20, 1983; and that, except as so graoted the petl"tLon

ls,  tn al l  other respects, denled.

DATED: Albany, New York STATE TN( COMMISSION

DEC 2 3 1986
PRESIDENT
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