
STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of
o f

Gl-enn E.

the Pet i t lon

Dundon AFFIDAVIT OF UAILING

for Redeterninatlon of a Deflclency or Revlsion
of a Determlnation or Refund of Sal-es & Use Tax
under Articl-e(s) 28 & 29 of the Tax Law
for  the  Per iod  3 /L /76-9 /9 /8L .

State of New York :
s s .  :

County of Albany 3

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an empJ-oyee of the State Tax Comnrlssion, that he/she ls over 18 yearg
of age, and that on the 19th day of June, 1986, he/she served the ltlthln notlce
of Decislon by certlfied nall upon Glenn E. Dundon the petltloner ln the wlthln
proceedlng, bY encloslng a true copy thereof ln a securely seal-ed postpaid
wrapper addressed as follows:

Glenn E. Dundon
111 Brown Blvd.
Brownvl l le,  NY 13615

and by depositlng same enclosed l-n a postpaid properly addressed wrapper ln a
post office under the exclusive care and custody of the UnLted States PogtaL
Servlce wlthln the State of New York.

That deponent further says that the sald addressee ls the Petltloner
hereln and that the address set forth on sald wrapper ls the last knorn address
of the pet l t ioner.

Sworn to before me this
19 th  day  o f  June,  1986.

/  \  c i' -kvtu'l- M t\'r''c.r-l
0(

ster oat
Pursuant. to Law sect ion L74



STATE OF NEI^I YORK

STATE TN( COMMISSION

In the llatter of the Petltl.on
o f

Gl.enn E. Dundon

for Redeterninatlon of a Deflclency or Revlsion
of a Determinatlon or Refund of Sales & Use Tax
under Article(s) 28 & 29 of the Tax Law
for  the  Per lod  3 /L176-91918L.

AFFIDAVIT OF }IAILING

State of New York :
s s .  :

County of AJ-bany :

Davld Parchuck/Janet M. Snay, belng duly eworn, deposes and saye that
he/she is an enployee of the State Tax Commlgsion, that he/ehe Ls over 18 years
of ager and that on the 19th day of June, 1986, he served the wlthln notlce of
DeclsLon by certlfled nail- upon H. Thomas Swartzr the repreaentatlve of the
petltioner in the wlthin proceeding, by encloslng a true copy thereof ln a
securely sealed postpald wrapper addressed as fol lows:

H. Thomas Swartz
Svattz, Evans, Taylor, Dlckl.nson
316 Sherman St.
Watertown, NY 1360f3590

and by depositing same encl-osed Ln a postpaid properly addressed wrapper Ln a
post office under the exclusive care and custody of the Unlted States Postal
Servlce wlthin the State of New York.

That deponent further says that the saLd addressee is the representatlve
of the petitloner hereln and that the address set forth on sald wraPPer ls the
last known address of the representative of the petltioner.

Sworn to before ne thLs
19th day of June, 1986.

ster oat
Law sect lon I74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

June 19, 1986

Glenn E. Dundon
111 Brown Blvd.
Brownvll le, NY f3615

Dear !1r, Dundon:

Please take notlce of the Declsion of the State Tax Comleelon enclosed
herewlth.

You have now exhausted your rlght of revl"ew at the admLnletrative Level.
Pursuant to sectton(s) 1138 of the Tax Law, a proceedl"ng Ln court to revlew an
adverse declslon by the State Tax Conmieslon nay be lnstituted onl,y under
Article 78 of the civll Practice Law and Rules, and must be comenced ln the
Suprene Court of the State of New York, Al-bany Countlr wlthln 4 nonths fron the
date of thLs not lce.

Inqulries concernlng the computat,Lon of tax due or refund alLowed 1o accordance
wlth thle decision nay be addressed to:

NYS Dept. Taxation and Fl.nance
Audlt Evaluatlon Bureau
Assessnent Review Unlt
Bulldlng #9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TN( COMMISSION

Taxing Bureaurs Representatlve

Petl t lonerr s Representat ive :
H. Thonas Swartz
Swartz, Evans, Taylor, Dlcklnson
316 Shernan St.
Watertown' NY 136013690



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter the Petitlon

GLENN E. DUNDON

for RevLsion of a Deterol.natLon or for Refund
of Sales and Use Taxes under Artlclee 28 and
of the Tax Law for the Period March 1, L976
through Septenber 9, 1981.

DECISION

Pecitloner, Glenn E. Dundon, 111 Brown Boulevard, Brownvllle, New York

13615, flled a petLtl.on for revl.sion of a determinatlon or for refund of sal.ee

and use taxes under Artlcles 28 and 29 of, the Tax Law for the perlod March 1,

1975 th rough Septenber  9 ,  1981 (F l le  No.  48617) .

A hearLng wag held before James J. Morr ls,  Jr. ,  Hearing Off lcer,  at  the

off lces of the State Tax CommLssloa, State Off lce Bul ldlng, 207 Genesee Street,

Ut lca, New York, on Aprl l  1,  1986 at 11:00 A.M. Pet l t loner appeared by Swartz,

Evans, Taylor & Dlcklnson, P.C. ( I I .  Thonas Swartz,  Esq.,  of  counsel) .  The

Audlt  Dlvls l-on appeared by John P. Dugan, Esq. (Deborah J. Dwyer,  Esq.,  of

counse l ) .

ISSUE

Whether petltloner lraa llable for sales tax attrlbutable to the prevlous

owners of a business purchased by hlu.

FINDINGS OF FACT

29

o f

o f

l .  On January 5, 1982 the Audlt  Divls lon

det,erninatlon and denands for payment of sales

Glenn E. Dundon:

lssued the following notlces of

and use taxes due to petltloner'

31 ,1980 ,
plus tnterest.

(a) For the perLod March 1, 1976 through l"lay
$2,264.19  ln  tax  and $611.03  1o  pena l ty ,
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(b) For the perlod June 1, 1980 through Septenber 9, 1981,
tota l  tax due of  $1,309.50,  penaLty of  $ f59.71 '  p lus
lnterest .

2. The ass6ssments were based on petltlonerrs ll.ablllty under sectlon

f141(c) of the Tax Law ae purchaser of a tavern buelness known as ttTalete Endtt,

Brownvllls, New York, from Arthur I. Gagnon and Euma Z. Gagnon.

3. After pet l t lonerfs t lmely procest of the asseasments, the Audit  Dlvls lon

secured the seLl-erst records and examtned then for the perlod March 1, L979

through Novernber 30, 1981, the period during whlch the eelLers operated the

buslness. As a result of thls audLt, notices of assessment revlew were lesued

to petltloner on October 25, L982. These notl.ces provlded as follows:

(a) The tax due for the period March 1, 1976 through
May 31, 1980 prevlously stated as $2'264.19, plus
penalty and Lnterest was reduced to $1,039.85, plue
adjusted peoalty and lncereet.

(b) The tax due for the perlod June 1, 1980 through
September  9 ,  1981 o f  $11309.50 '  p lus  pena l ty  and
lnterest,  nas reduced to $1 1298.4L, plue adjusted
penalty and interest.

4.  The Audltor found that the sel lers reported a valuat l"on of $1'511.00

on furnlture, fLxturee and equlpment, while depreclatl.on schedules lndLcated

a value of $5,000.00. Tax on addit lonal taxabl-e use of $3'489.00 appears to

have been lncluded ln the revl.sed asaessment. Petl.tioner, howeverr had pald

$350.00 ln tax wlth hls first quarterl-y return ln paynent of tax based on the

$5,000.00  va lua t lon .

5. Pet i t loner does noc concesc sel lerer l labl lLty for taxes.

CONCLUSIONS OF LAW

A. That sect lon 1141(c) of the Tax Law provl"des, in pert lneot part :
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"(c) whenever a person requlred to collect tax sha1l uake a
sale, transfer, or assignment ln bul-k of any part or the
whole of hls business assetsr otherwLse than ln the ordinary
course of busl"ness, the purehaser" transferee or asslgnee
shalL at least ten days before taking possessl.on of the
subject of such sale, t,ransfer or asslgnment, or paying
therefor, nottfy the tax conmtsslon by reglstered nall of
the proposed sale and of the prlce, terms and condltlons
thereof whether or not the seller, transferrer or asslgnor,
has represented to, or Lnforued the purchaser, transferee or
asslgnee that he olres any tax pursuant to thls arttcle, and
whether or not the purchaser, transferee, or asstgnee has
knowledge chat such taxes are owlng, and whether any such
taxes are ln fact owlng.

* * *

For failure to conply wl"th the provLslons of thls subdivlslon
the purchaser, transferee or asslgnee ln additl.on co bel"ng
subJect to the llabillcles and remedies lnposed under the
provlslons of artlcle slx of the uniform conrnercial code'
shall be personally llable for the payment Eo the state of
any sueh taxes theretofore or thereafter determlned to be due
to the etate from the selLer,  t ransferrer,  or assLgnor,
except that the liablllty of che purchaser, tranefetee ot
asslgnee shall be Limited to an amount not in excess of the
purchase prlce or falr market value of the busl"ness aseets
sold, transferred or assigned to such purchaser' transferee
or asslgnee, whichever l.s hl"gher, and such llabtllty nay
be agsessed and enforced ln the E ame manner aa the llabtllty
fo r  tax  under  th is  a r t l "c le . . . . "

B. That slnce lt has not been shown that the bul-k gale notlce under

petltloner is personally llable forsect lon 1141(c) of the Tax Law was glven,

aLl eaLes taxes due fron and owing by the sellers, E*a Z. an'd Arthur I. Gagnon.

As petltloner pald tax on the $5,000.00 ln tanglble persoaal property acquLred,

the tax based thereon ($350.00) should be deducted from the assessments.

C. That except for the credlt for tax pald on tangLble personal property

(Concluslon of Law 'rB'r), the notlces of determinatlon and demands for paynent of sales

and use taxes due, issued January 5, 1982, as modlfled by the Notlce of Assessment



1982,  are

-4-

sustalned and the petl.tlon ls otherwtseRevlew dated October 25,

denled.

DATED: Albany, New York

uuN I e 1s80
STATE TAX COMMISSION

PRESIDENT
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