
STATE OF

STATE TAX

NEW YORK

CO},IMISSION

In the Matter of the Petltlon
o f

Dubonnayrs Cafe, Ltd.
and Frank Colett ,  as Off icer

for Redeterminatlon of a DeflcLency or Revision
of a Deternlnation or Refund of Sales & Uee Tax
under Artlcle(s) 28 & 29 of the Tax Law for the
P e r l o d  9 / L / 7 9  -  L t / 3 O l 8 L .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an employee of the State Tax Comlsslon, that he/she Ls over 18 yearg
of age, and that on the 3rd day of JuLy, 1986, he/she served the wLthln notlce
of Decision by cert l f ied nai l  upon Dubonnayfs Cafe, Ltd.r  Bnd Frank Colett ,  as
Officer, the petitioners ln the wLthin proceedlng, bI enclosing a true copy
thereof ln a securely sealed postpaid wrapper addressed as fol-lows:

Dubonnayrs Cafe, Ltd.
and Frank CoLett ,  as Off icer
50 Westside Avenue
Haverstraw, NY IO927

and by depositing saue enclosed in a postpald properl-y addressed wrapper ln a
post office under the excluslve care and custody of the United States PostaL
Service within the State of New York.

That deponent further says that the sald addressee ls the petitloner
herein and that the address set forth on sald wrapper ls the l-ast known address
of the pet i t loner.

Sworn to before me this
3rd day of July '  1986.

to



S T A T E  O F  N E I . I  Y O  R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

July  3 '  1986

Dubonnayrs Cafe, Ltd.
and Frank Golett ,  as Off icer
50 Westside Avenue
Haverstraw, NY 10927

Gentlemen:

Please take notlce of the Decislon of the State Tax CounLssion encloeed
herewith.

You have now exhausted your right of revlew at the adninl"stratl"ve Level.
Pursuant to sectlon(s) 1138 of the Tax Lawr 8 proceedlng 1a court to revletr an
adverse declsioa by the State Tax Cornmlselon may be tnstltuted ooLy under
Artlcle 78 of the Civl1 PractLce Law and Ru1es, and must be co'npenced l.n the
Supreme Court of the State of New York, Albany Countlr wlthln 4 nonths from the
date of this notLce.

Ingulrles concernins the comoutacion of tax due or refund allowed ln accordance
with thls declslon fray be adilressed to:

NYS Dept. Taxat,l"on and Finance
Audlt Evaluatl.on Bureau
Assesgment Revtew Unl"t
Bull-ding #9, State Campus
Albany, New York 12227
Phone /l (518) 457-2086

Very truLy yours'

STATE TN( COMMISSION

cc: Taxing Bureaufs Representative



STATE OF NEI^I YORK

STATE TA)( COMMISSION

In the Matter of the Petitl"on

o f

DUBONNAY'S CAFE, LTD.
and FMNK C0LETT, AS OFFICER

for RevlsLon of a DetermLnatlon or for
of Sales and Use Taxes under Artlcles
of the Tax Law for the Period June 1,
through November 30, 1981.

DECISION

Refund
28 and
1979

t o

Petl tLoners, Dubonnayts Cafe, Ltd. and Frank Colett ,  as offLcer,  50

Westslde Avenue, Haverstraw, New York 10927, flled a petltlon for revleion of

a determinatl"on or for refuad of eales and use taxee uuder Articles 28 atd, 29

of the Tax Law for the perlod June 1, L979 through November 30, 1981 (Flle Nos.

4 6 7 9 2  a n d  4 9 1 3 8 ) .

A hearing was held before Brlan L. FrLednan, Hearlng Offlcer' at the

offices of the State Tax Comisgton, Two Worl-d Trade Center' New York' New

York, on January I4r 1986 at 1:15 P.M. Pet i t loner,  Duboonay's Cafe'  Ltd. '

appeared by lts PresLdent, Frank Colett and pettttoner, Frank CoLett, appeared

pro se. The Audlt Dlvlsion appeared by John P. Dugan, Esq. (Angelo A. Scopelllto'

Esq.  r  o f  counse l ) .

ISSUE

Whether the Audlt Divlslon properly detennlned petLtlonerst addltl"onaL eales

tax Llablt l ty.

FINDINGS OF FACT

1 .

New York

Road and

Petl" t loner,  Dubonnayrs Cafe, Ltd. (heretnafter " the corporat loarf) ,  a

corporatlon, owned and operated a tavern known as Dubonnayfe at Lake

Kl"ngs Hlghway, Valley Cottage, New York fron February, 1979 uotll the
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end of November, 1981. Pet l" t loner,  Frank Colettr  was the presl .dent of the

corporatlon and operator of the tavern.

2. On December 15, 1981, the corporat lon sold the buslness to J.P.A. Lake

Road Cafe'  Ltd. A Not l f lcat ion of Sale, Transfer or Asslgnment ln Bulk bearlng

the date of December 28' 1981 was flLed by the escrow agent, Attorney Ral-ph T.

Romano, sald document havtng been recelved by the Sales Tax Bureau of the

Department of Taxatl"on and Fl"nance on January 4, 1982. The NotificatLon stated

that the total  sales prLce of the business was $170,000.00. No amount was

l-lsted for furnlture and flxtures.

3. On March 29, L982, the Audlt Dl"vLsl"on issued to the corporation a

Notice of Deternlnatioo and Demand for Paynent of Sales and Uee Taxes Due for

the perlod June I '  1979 through Novenber 30, 1981, assert ing tocal tax due ln

the  amount  o f  $4 ,025.89 ,  p lus  pena l ty  o f  $539.12  and ln te res t  o f  $414.27 ,  fo t  a

total  amount due of $4'979.28. The Notice inforned the corporat lon that a

narkup of lts purchases reported on the conpleted Bulk Sale QuestLonnalre

resulted Ln an Lncrease tn reported taxable sales of 9 percent. For the perlod

ended November 30, 1981, ln addltlon to assertlng sales tax due ln the arount

of $137.41, the Audit  Dl,v is lon est lmated that,  upon l ts sale of the tavern

buslness to J.P.A. Lake Road Cafe, Lt ,d. ,  furnl ture and f lxtures ln the anount

of $50'000.00 were traneferred and, therefore, asserted bulk sales tax due of

$2'125.00. At the hearLng held hereLn, the Audlt  Divtston stated that thle

bulk sales tax estimate was incorrect and, after examlnatl.on of the contract of

sale, blLL of sale and consent to asslgnnent of leaser agreed that onLy $15,000.00

was subJect to tax. Therefore, the Audtt Dlvlslon reduced Lts aesessmeat of

bulk sales tax due from $2,L25.00 to $637.50 and the total  tax due for thls

perl .od fron $2,262.4L to $774.9L. On the same date, the Audtt  Dlvls lon lesued
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a Notice of Determlnation and Demand for Payment of Sales and Use Taxes Due to

petltloner Frank Colett for the same perlods and amounts of tax, penalty and

interest, sald Notl.ce stating that Frank Col-ett was personal-ly llable as an

off icer of the corporat lon under sect lons 1131(1) and 1133 of the Tax Law. As

ln the case of the Notlce lssued to the corporatlon, the Audit DlvisLon agreed

to a reductLon in the assessment for the perlod ended November 30, 1981 fron

$ 2 , 2 6 2 . 4 1  t o  $ 7 7 4 . 9 1 .

4, Subsequent to the issuance of the aforesaid assessments to the corpora-

tlon and to Frank Colett as officer of the corporatlon, a field audit of the

tavern was performed for the period Septenber 1, 1979 through November 30'

198f .  Pet l t ioners l rere requested to provlde reglster tapes'  dal ly sumaries'

general  ledgersr guest checks, cash recelpts and disbursements Journals,

purchase records and lnvolces and Federal tax returns. The only records whlch

were provided were incourplete bank statements and purchase involces for beer

and J-iquor from the year 1981. On December 26, 1980, a broken sprl.nkler head

at the tavern resulted in a fI-ood ln the basement where al-l busLness records

were stored, thereby destroyLng all purchase invoices of nerchandise prior to

sald date. Purchase lnvoices for 1981 were made avaLl-able by the corporatl.onrs

representatlve from which the Audit DLvislon determlned total merchandlse

purchases for sald year in the amount of $83,030.00. The audltor at tempted to

perform a markup test, but Lnformation regardlng slzes and prlcee of drinks was

not made avallable. Based upon lndustry averages, a markup of 200 percent on

beer and 250 percent on wine and llquor rilas used, resulting ln a percentage of

error on reported sales of 30.148 percent.  From thLs calculat lon of the

percentage of error, the Audlt Divlsion determined chat' ln additl.on to the

assessments of March 29, 1982 in the amount of $4,025.89, addLt ional sal-eg tax
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in the amount of $4r141.31 was due and owing. Accordlngly,  on December 30'

L982, a Notice of Determlnation and Demand for Payment of Sales and Use Taxes

Due for the period Septenber l ,  1979 through November 30, 1981 was lesued by

the Audit Divlsion to each of the corporatlon and Frank Colett, as offlcer of

the corporat ion, in the amount of $4,141.31r plus penal- ty ot $977.10 and

ln te res t  o f  $1 ,109.72 '  fo r  a  to ta l -  amount  due o f  $6 '228.L3 .

5. Petitioner Frank CoLett contends that a "happy hour" was held at the

tavern each day between the hours of 3:00 p.m. and 7:00 p.m. at whlch t lne al l

drlnks were discounted. However, no credlble evidence was presented whl.ch

would confirm the existence of a dall-y tthappy hourtt nor nas any evldence

presented to show drink prices charged durlng such perlods.

6. Nelther ln his pet i t ion nor at the hearing held herein dld pett t loner

Frank Col-ett contest the Audit Divtslonrs determinatlon that, as an officer of

the corporation, he was a person who, pursuant to the provLsions of sectlon

1131(1) of the Tax Law, was requLred to col lect any taxes lmposed by Art tc le 28

of the Tax Law. Petl.tloner Frank Col-ett was, therefore, properly deternined to

be personal-J-y l-labl-e f or the sales tax due f ron the tavern buslness.

CONCLUSIONS OF LAW

A. That sect ion 1135 of the Tax Law requires every person to col- lect tax'

to maintain records of tt,s sales and to make such records avallabLe for inspection

and examlnation. Where records are not provided or are incomplete or lnsuffLclentt

the tax due nay be determined on the basls of externaL lndlces (Tax Law $1138[a]) .

B. That petltionerst records were not complete and couLd not be used by

the Audit  DivLsion to determine pet i t lonersr exact sales tax l iabl l l ty;  therefore,

the Audlt Divisionfs use of a markup of purchases audit utll lzl.ng a test perlod

is permlt ted (Matter of  Chartair ,  Inc. v.  State Tax Conrmlssion, 65 A.D.2d 44).
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C. That the Audit DLvislon reasonably calculated petitionerst tax lfablltty.

lJhen a taxpayerrs recordkeeplng ls faul-ty, exactness ls not requl.red of the

examinerrs audlt  (Matter of  Mever v.  State Tax Comisslon, 61 A.D.zd 223).  The

burden rests upon the taxpayer to demonstrate by clear and convinclng evidence

that the method of audit or the amount of tax assessed was erroneous (ltatter of

Surface Line Operators Fraternal Organlzat lon v.  Tul lv '  85 A.D.2d 858).  Pet l-

tioners have not sustained theLr burden of provlng that the audit nethod enployed

or the amount of tax assessed was erroneoug.

D. That the petitl-on of Dubonnayrs Cafe, Ltd. and Frank Colett are

denied and the notlces of deternl.natLon and demand for payment of sales and use

taxes due dated March 29, 1982 and December 30, 1982, after modifLcatlon Ln

accordance wlth Flnding of Fact t'3t', are sustal.ned.

DATED: Al-banyr New York STATE TAX COMMISSION

JUL 0 31986
? r 4

PRESIDENT
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