
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l" t lon
o f

Don Pat Servlce, Inc.
aqd Patr lck Orlando, Pres.

for Redetermlnatton of a DeflcLency or Revlslon
of a Determlnation or Refund of Sales & Use Tax
under Artlcl-e(s) 28 e 29 of the Tax Law
for  the  Per lod  611179 -  L2 lL5 l8L .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/ConnLe Hagelund, being duly sworn, depoeeg and says that
he/she ls an employee of the State Tax Comlsslon, that he/she Ls over 18 yearg
of ager ard that on the l l th day of l larch, 1986, he/she served the wlthLn
not lce of DecisLon by certLf led mai l  upon Don Pat Service, Inc. r  and PatrLck
0rLando, Pres. the pet l t loner in the wlthin proceeding, by enclosing a true
copy thereof ln a securely sealed postpaid lrrapper addressed as follows:

Don Pat Servlce, Inc.
and Patr ick Orlando, Pres.
89-04 159th Avenue
Howard Beach, NY LL4L4

and by deposltlng same enclosed in a postpald properLy addreseed wrapper l"n a
post offlce under the excl-usive care and custody of the Unlted States Postal
Servlce nlthln the State of New York.

That deponent further says that the saLd addressee ls the petltloner
hereln and that the addreas set forth on sald lrrapper ls the last known addrese
of the pet i t loner.

Sworn to before me thls
l I th  day  o f  March ,  1986.

Authorlzed
pursuant to

nister oaths
Law sectl"ott L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l tLon
o t

Don Pat Service, Inc.
and Patr ick Orlando, Pres.

for Redetermlnatlon of a Deficiency or Revislon
of a Determinatl"on or Refund of Sal-es & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law
f o r  t h e  P e r l o d  6 1 1 1 7 9  -  L 2 / L 5 { 8 L .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Connle llageJ.und, being duly sworn, deposes and aays that
he/she ls an enployee of the State Tax Conmlsslon, that he/she Ls over 18 years
of ager and that on the llth day of llarch, 1986, he served the withln notlce of
Declslon by certlfled nall upon John J. Napolltano, the representatlve of the
petltloner in the wlthin proceeding, b! encloslng a true copy thereof ln a
securely sealed postpaid nrapper addressed as follo!f,s:

John J. Napolitano
95-01 10 ls t  Ave.
0zone Park, NY 11416

and by deposltlng same enclosed
poet off ice under the exclusive
Service wlthin the State of New

postpatd properly addreseed wrapper ln a
and custody of the United States Postal

l n a
care
York .

That deponent further says that the sal"d addressee ls the representatlve
of the petitLoner hereLn and that the address set forth on sald wraPPer is the
last kno\rn address of the representattve of the petitloner.

Sworn to before ne thl-s
l l ch  day  o f  March ,  L986.

ister oat
Law sectlorl- L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

March 11 ,  1986

Don Pat Servlce, Inc.
and Patr lck Orlando, Pres.
89-04 159th Avenue
Howard Beach, NY 11414

Gentlemen:

Please take notl"ce of the Declslon of the State Tax Cornmlsslon enclosed
herewtth.

You have now exhausted your rlght of revlew at the admLnlstratl.ve level.
Pursuant to sect lon(s) 1138 of the Tax Law, a proeeedlng ln court  to revLew an
adverge decislon by the State Tax Commlsslon may be l"nstituted only under
Artlcle 78 of the Civll Practlce Law and Rulesr 4nd must be commenced ln the
Supreme Court of the State of New York, Albany Countlr wlthLn 4 nonths fron the
date of thls not ice.

Inqulrles concernl"ng the computatl-on of tax due or refund allowed in accordance
with thls decislon nay be addressed to:

NYS Dept. TaxatLon and Finance
Law Bureau - Ll t igat lon Unlt
Butldlng /19, State Campus
Albanyr New York L2227
Phone # (518) 457-207A

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureauts Representattve

PetLt loner I  s Representat lve :
John J. Napolltano
95-01 101s t  Ave.
Ozone Park, NY 11416



" .STATE.OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltions

o f

DoN PAT SERVICE, INC. AND
PATRICK ORLAI{DO, PRESIDENT

for Revtsion of Det,erminations or for Refund
of Sales and Use Taxes under Artlcles 28 and
29 of the Tax Law for the Pertod June 1, 1979
through December 15, 1981.

DECISION

Peti t ioners Don Pat Servlce, Inc. and Patr ick Orlando, Presldent,  89-04

159th Avenue, Howard Beach, New York II4L4 flled petitions for revislon of

determlnations or for refund of sales and use taxes under Articles 28 and 29 of

the Tax Law for the period June 1, 1979 through December 15, 1981 (Fi le Nos.

43559 '  4939I  and 54021) .

A hearlng was held before Danlel  J.  Ranal l i ,  Hearing Off icerr at  the

offices of the State Tax Commtssion, Two World Trade Center, New York, New

York ,  on  December  4 ,1985 a t  1 :15  P.M.  Pet l t ioners  appeared by  John J .  Napo l t tano,

Esq. The Audlt Division appeared by John P. Dugan, Esq. (Lawrence A. Newman,

Esq.  r  o f  counse l ) .

ISSUES

I. Whether the Audlt  Dlvis lon, using thlrd party verLf icat lon of purchases,

properly determlned pet l t lonersr sales tax l labi l i ty.

I I .  Whether pet i t ioners were properly subject to the fraud penalty- fot

wl l l fu l  fal lure to pay sales tax.
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FINDINGS OF FACT

1. As a result  of  a f ie ld audit ,  the Audit  Dlvis lon lssued three not ices

of det,ernlnatlon and demands for payment of sales and use taxes due against

pet i t loner Don Pat Servlce, Inc. as fol lows:

Date Perlod Tax
Fraud

PenaLty Interest Total Due

2 / 1 6 / 8 3  6 l L 1 7 9 - 8 / 3 1 / 8 0  $ 3 6 1 , 6 9 6 . 4 8  $ r 8 0 , 8 4 8 . 2 4  $ 1 3 2 , 4 7 2 . 2 2  $ 6 7 5 , 0 1 6 . 9 4
L 2 l 1 2 / 8 3  9 l r l 8 0 - 2 / 2 8 / 8 r  $ 1 7 5 , 7 3 2 . 0 8  $ 8 7 , 8 6 6 . 0 4  $ 6 7 , 2 6 6 . 3 0  $ 3 3 0 , 8 6 4 . 4 2
6 / 8 1 8 4  3 l r l 8 r - L 2 l 1 5 l 8 L  $ 2 6 7 , 0 3 4 . 2 7  $ 1 3 3 , 5 1 7 . 1 3  $ 1 1 1 , 8 9 6 . 5 3  $ 5 r 2 , 4 4 7 . 9 3

Identlcal- notices were also l-ssued agalnst petltioner Patrlck Orlando'

President of Don Pat Servicer Inc.

2. Petitionerl orned and operated a gas stati.on which sold only gas and

oi l .  No repairsr other than of an occasional f lat  t l , te,  were perforned. On

December 15, 198I,  pet l t loner sold the buslness. On audlt ,  the audltor found

that petitloner malntained no books and records of any type. The audltor'

therefore, obtalned l-nformation on gasol lne purchases from pet i t ionerrs suppl iers.

From June, L979 through Septenber,  1981, pet i t loner obtained al l  his gasol lne

from Getty Oil Conpany and from October, 1981 untll terninatlon of the busLness

on December 15, 1981r pet i t loner obtalned al l  hls gasol ine from Lou l la lper ln

Dis t r ibu tors .

3. The information obtalned from the suppllers indLcated that petltl"oner

purchased 8,401,361 gal lons of gasol lne during the audlt  per l"od. The audltor

applled average gasollne selling prices obtained from 10 truck stops around the

state to the gal lons purchased to arr lve at taxable eales of $10'27I '859.00'

Iess reported taxable sales of $248,149.00, result ing tn addlt ional taxable

For the sake of convenience, all references to petltloner wlll be to
Patr lck Orlando.
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sales of $101023,710.00. Because of the large discrepancy between reported

taxable sales and taxable sales per audit, the Audlt Dlvislon lmposed the fraud

penalty. No other evldence of fraud was presented at the hearing.

4. Petltloner maintalns that he never received the total number of

gallons reported dellvered by Getty 011 and Lou Hal-perin. He signed a dellvery

tlcket each time gas was dellvered, however, all of his tickets ltere apparently

stolen and he did not attenpt to obtaln coptes fron hls former suppllers.

Petltloner presented no other evldence that he received fewer gal-J-ons durlng

the perLod. He did speculate that the truck drivers were making dellverles Co

other stat lons but report lng his stat ion as the del lvery locat ion, however,  he

was able to produce no evidence that thls occurred. Moreover, he was never in

arrears on his payments to hls supplters and he could not account for the fact

that all the dellverles were pald for ln a tineJ.y fashlon,

5. Petit,ioner submltted hts personal checking account bank statements

which lndlcated he deposited approximately $4,500,000.00 from cash sales durLng

the audit period. ?hls amount dld not lnclude credit card sales for the

per iod .

CONCLUSIONS OF LAW

A. That sect lon 1135 of the Tax Law, in effect dur lng the perlod in

lssue, requires every person reguired to col lect sales tax to keep records of

every sale and of the tax payable thereon. "Such records shal-l lnclude a

true copy of each saLes sl l .p,  invol.ce, receipt,  statement or memorandum... t t .

Sect ion 1138(a) provides that l f  a sales tax return " ls not f iLed'  or i f  a

return when filed ls lncorrect or insuffl-cLent, the amount of tax due shaLl be

deternined by the tax comrnlssion from such lnfornatLon as nay be available. If

necessary, the tax may be est lmated on the basis of external lndices.. . rr .



I 'When records are not provlded or are inconplete and tnsufficient, lt le fthe

Tax Comml-ssionrs] duty to select a method reasonably calculated to reflect the

t,axes due. The burden then reats upon the taxpayer to demonst,rate...that the

nethod of audlt  or the anount of the tax assessed was erroneous.rr  Surface Llne

Operators Fraternal Organizat ion, Inc. v.  Tul ly,  85 A.D.2d 858.

B. That, inasmuch as petitioner had no corporate books and records

avallable for audit, it was proper for the audltor to resort to an'audlt nethod

whlch rel led on lnformation suppl ied by pet i t lonerts suppl lers.  Moreover,

petitloner has failed to sustain his burden of provlng that the amount of tax

assessed rdas erroneous. There \iras no showing that the dellvery figures supplied

by Getty 0i1 and Lou Halperin were ln error and petltionerts personal checklng

account statements, alone, do not explain the dlscrepancy between taxable sales

per audit and taxable saLes as reported. Mere specul-atl.on that the delivery

truck drivers were delivering the gas to other stations ls lnsufflcient to meet

pet i t loner rs  burden o f  p roo f .

C.  That  sec t ion  l f45(a) (2 )  o f  the  Tax  Law prov ides :

"[ i ] f  the fai lure to f i le a return or to pay over any tax to the
tax commisslon wlthln the tine required by this artlcLe is due to
fraud there shal1 be added to the tax a penalty of flfty percent of
the  amount  o f  the  tax  due. . . " .

The standard of proof necessary to support a flndlng of fraud requlres "clear,

definite and unmlstakable evldence of every element of fraud, includlng wlllful'

knowledgeable and lntentional wrongful acts or omissions constltutlng false

representat,lons, resulting ln dellberate nonpayment or underpaynent of taxes

due and owlng." l"latter of Cardinal Motgrs, Iqs_., State Tax Conmission'

July 8, 1983; Melttel sf Wglter qhutt and Gertrude Shutt, State Tax Co"rmisglon,

June 4, 1982. The only basls for imposit ion of the fraud penalty put forth by

the Audit Dlvislon was the discrepancy between reported taxable sales and
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taxable sales per audlt. The audtted sales were admLttedly estlmates and'

while such estimates are sufftcient to sustain an audit, they do not sufflce

to prove every element of fraud. Slnce no other evidence of fraud was

produced, the fraud penalty lnposed under sect lon f145(a) (2) ot  the Tax Law ts

cancel led.

D. That the pet i t lons of Don Pat Service, Inc. and Patr lck Orlando,

Presl"dent of Don Pat Servlce Inc. are granted to the extent indLcated ln

Concluslon of Law "C"; that the Audit Divislon is dl-rected to nodify the

notices of determinatLon and demands for payment of sales and use taxee due

tssued February 16, 1983, December 12, 1983 and June 8, L984 accordlngly;  and

that,  except as so granted, the pet l" t ions are in al l  other resPects denled.

DATED: Albany, New York STATE TAX COI,IMISSION

ill4R tr x ?enn
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