
STATE OF NEW YORK

STATB TAX COMMISSION

In the Matter of the Petitlon
o f

Dlenoldlng Corporat,lon

for Redeterminatlon of a Deficlency or Revleion
of a Determlnatlon or Refund of Sales & Uge Tax
under Arttcle(s) 28 E, 29 of the Tax Law for the
Per lod  6  |  L  178-LL 130 l9L .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and eays that
he/she ls an empl-oyee of the State Tax ConmlssLon, that he/she ls over 18 yeare
of ager €rnd that on the l2th day of November, 1986, he/she served the wlthln
notlce of Declslon by certlfled ma1l upon Dlenoldlng Corporatlon the petl.tloner
ln the wlthln proceedlng, bI encloslng a true copy thereof Ln a securely sealed
postpald rrrapper addressed as follows:

DlenoLdlng Corporatlon
125 Rasbach St.
Canastota, NY f3032

and by deposltLng same enclosed in a postpaid properly addressed !fiapPer ln a
post offlce under the exclusLve care and custody of the Unlted States Postal
Servlce wLthLn the State of New York.

That deponent further
herein and that the address
of the pet l t ioner.

Sworn to before ne thls
12th day of November, 1986.

says that the sal.d addressee le the Petltioner
set forth on eald rtrapper ls the laet known addrees

pursuant to Tax Law sectlon 174



STATB OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petitlon
of

Dienoldlng Corporatlon

for RedetermLnatlon of a Deflcl.ency or Revlslon
of a Determlnatlon or Refund of SaLes & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law for the
Perl .od 6 /  L 17 B-LL |  30 /  81.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng dul-y sworn, deposee and says that
he/she ls an empl-oyee of the State Tax Conrmission, that he/she le over 18 yearg
of age, and that on the l2th day of November, 1986, he served the wlthin notlce
of Declslon by certlfied maLL upon El-mer Shaw, the representative of the
petltloner Ln the wlthln proceedfng, by encloslng a true copy thereof ln a
securely seal-ed postpaid wrapper addressed as follows:

Elmer Shaw
2601 Lod l  S t .
Syracuse, NY 13208

and by depositLng same enclosed in a postpald properl-y addressed wrapper ln a
post office under the excluslve care and custody of the Unlted States Postal
Servlce wlthln the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petitloner hereln and that the address set forth on sald rtrapPer le the
laet known address of the representatlve of the petitloner.

Sworn to before me thls
12th day of November, 1986.

Pursuant to Tax Law sectlon 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NE I {  YORK L2227

November 12, L986

Dlenolding Corporatl"oo
125 Raebech St.
Canastota, NY 13032

Gentlenen:

PLeaee take ootLce of the Declston of the State Tax Conmleslon eacloeed
herewtth.

You have now exhaueted your rlght of review at the adml"nlstratlve level.
Pursuant to secttoa(s) 1138 of the Tax Law, a proceedLug tn court to revlew an
adverse declston by the State Tax Co tLgsLon may be instltuted oaly uader
ArtLcle 78 of the ClvLl Practlce Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany Countlr wlthin 4 nooths from Bhe
date of thLs nottce.

Inqulrlea coacerning the cooputatlon of tax due or refund allowed io accordanca
wlth thl"s declglon nay be addreesed to:

NYS Dept. Taxatlon aud Flnance
Audlt EvaluatLon Bureau
Agsessment Review Untt
Bulldtng /i9, State Campus
Albanyr New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: TaxLng Bureaurs Representatlve

Petttloner I s Represent,atlve :
Elmer Shaw
2601 Lodl  St .
Syracuse, NY 13208



STATE OF NEW YORK

STATE TAX COMMISSION

In the llatter of the Petltlon

o f

DIEMOLDING CORPORATION

for RevlsLon of a Deterol.natloo or for Refund
of Sales and Use Taxee under Artlcles 28 and
of the Tax Law for the PerLod June 1, L978
through November 30, 1981.

? o

DECISION

PetltLoner' Dlemolding Corporatloo, 125 Rasbach Street, Canaatota, New

York 13032, flled a petltl"on for revlsion of a deternl"nattoo or for refuod of

sales and use taxee under Artlcles 28 and 29 of the Tax Law for the perlod

Juoe 1, L978 through November 30, 1981 (Fl le No. 42428),

A hearlng wae held before Ja.ues J. Morrls, Jr., Hearlog Officer, at the

offlces of the State Tax Comlsslon, 207 Genesee Street, Utlca, New York, on

Aprl .L l ,  1986 at 1:15 P,M., wlth al l  br l .efs to be f l led by JuLy 31, 1986.

PetLtloner appeared by Elner Shaw, CPA. The Audlt Dl.vlsion appeared by John P.

Dugan, Esq. (Deborah J. Dnryer,  Esq.r of  counsel) .

ISSUES

I. Whether the Audlt Dlvlslon properly dleallowed certain noataxablE

salee reported by petlttoner.

II. Whether certaln machlnery or equtprnent purchased by petiEloaer le ueed

dlrectly and predonlaantly ln the productl.on of tangLble persooel property for

saLe.

III. Whether the Audlt Dlvlsion properly imposed tax upon certato recurrlng

purchases made by petitloner.
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FINDINGS OF FACT

1. Petltloner, Dlenoldlng Corporatlon, la engaged ln the qaoufacture of

nolded plastlc products. Dletoollng, a Divislon of Dlemoldlng CorporatLon, ls

a nachlnlng operatlon whlch produces new moldgr as welL as nodlfles, revlaea,

al-ters or repalrs exletlng nolds used Ln the manufacture of the plaetlc producte.

DlenoLdlng Coqporatlon fLled coagolldated New York State aod local ealee and

uge t,ax returns.

- ?.. On Noveuber 30, L982, ae the reeult of an audlt, the Audlt Dl.vlsLon

lssued a Notlce of Determlnatlon and Demaod for Paynent of Sales and Uee Taxee

Due agalnet petltloner for the perlod June 1, 1978 through Novenber 30, 1981,

assesslng sales and use taxes due ln the amount of $37 1684.26' plue loterest.

Valldated conaeots had been executed oo petlul.oner's behalf extending untll

December 20, 1982 the statute of llnltattone on assessment for the eubJect

perlod.

3. The aforementlooed total of $37 1684.26 may be broken down into three

separaCe segment,s r as follows:

a) $26 1846.26; tax assessed on nodlflcatLoos, revislone' alteretlooe

or repal.rs to customersr molds reported as nontaxable salee by petltloosr.

b) $4,113.89; tax asseased on purchases of machlnery and equlproent

aLleged!-y used dlrectly and predonLnantLy ln petitlonerrE manufacturlng

procesa, lncluding transportatlon aod instaLlation chargee.

c) $61724.11; tax assegsed on certain recurrlng expense purchaees nede

by pet l t ioner.

4. The taxes deternlned on clalmed exempt sales (Iten 3-a) aad on recurring

purchases (Iten 3-c) were obtalned by projecting an error rate determiaed upon

audit of a test perlod for each claes of lten. The use of test perlods and
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projectlons therefrom was consented to by petltloner. The tax deternlned upon

machlnery and equlpment purchases (Iten 3-b) was based upon a detal.led audlt of

-such purchases for the entLre audLt perlod.

5. The clalned exempt eales dLeaLlowed by the Audlt Dlvlslon uoder Item

3-a (supra) l.nvolve repalre, revielone, alteratlons or nodlflcatlons to vartous

uolds ueed by petltLoner ln the productlon of molded plaetlc parts. Theee

nolds are onned by petltlonerts customere and any glvea nold nay only be ueed

.ln a productlon run for thac moldrs parttcular owner. The mol-de were all ueed

ln productton at, petltLonerrs Vlrglnla productlon facl.llty. The repatrs,

revlslonsr €tc. ln questlon, necessary 1n order to ensure that the oolds w111

produce parts accordlng to required speclfl"catloo etaodards' were alL perforoed

Ln New York State, either at petLtlonertg machl.ne ehop or at other oearby

'machtne ahops, and the nolds nere traoeported back to Vlrglnla by petltlonerts

truckg. There lrere no exemption certlficates avalLable with respect to any of

these sales as audlted. Petltlonerre galeg lnvotces for these repalrs, nodlfl-

catLons or revielons do not sholr separate chargee for labor and materlalg.

llowever, ln one case (Involce Nrrnber 005634), underlylng docunentation revealed

that $41834.99 out of the full lnvoice amount of $9,325.28 represented the

maoufacture of new parts for the customer.

6. Durlng the perlod in questlon, petitloner lncurred and capltallzed oo

lts books expenses for each of the followlng ltems having a useful llfe la

exceas of one year or, Ln the caee of Labor charges, whlch aLl-egedLy extends

the useful ltfe of a plece of equLpment to greater than one year.
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Involce No.

a)  8948

b)  3020

c )  05715

d)  189357

e)  17093

f)  8s89

e) 843

I,lorkpaper Ref .

llne 3

Line 6

1lne 17

l lne 18

llne 33

Line 34

LLne 22

Amount

$2 ,810 .00

$2 ,130 .00

$2 ,266 .70

$ r ,015 .35

$  709 .38

$  I  , 700  .00

$4 ,409 .  oo

Descrlptloa

Dlgltal Microneters
ueed for ongol.ag
lnspectl"on of
dlneaelooal accuracy
of nolded plaetlc parts.

Labor charges to
nodlfy a grlndlng
machlne.

Ilardnege teetEr uged
to verlfy hardness of
noldlng compound prlor
to lts releaee loto a
productlon ruo.

ServLce chargee,
lncludlag travelllng
expeoaea for a ssrvlce
techalcleo, for repalre
to a Cordax measurlng
nachLne ueed to check
dlnensLonaL accuracy of
sample parts prior to
a full productloo run.

Purchase of storage
racks used to hold
large molde betweeu
productl"on rung.

Cost to rebulld a
croee-slide rotary
table used ln tool
shoP to support aad
nove ateel belog nLlled
1o the cooatructlon of
new nolde.

Purchase of theruel
wrlting analog racorder
used to check tEmperatureg
and preesures oo uolda
durlng productlon runs.

Purchaee of digltal
llnear recorder used
to measure dlmeagloae
of productlon uolds.

h) 2ss5 l lne 36 $  633 .00



1)  181173

j )  1701

k) L9422 Lloe 19

l_) c-8178 l lne 2L

7. Ia additlon to the foregolng

tax on the followtng service charges,

on pet i t lonerts booke:
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Llne 31 $ 72s .00

llne 32 $  105 .351

Amount

$ 475

$ zoo

$  272

$ 8s0

Purchase of bluepriat
reproductioa nachlne to
produce blueprLnte ueed
ln cooetructlog oew
productlon nolds.

Cost for eervlce of
Lnetalling electrLcal
wlrl.ng for a lathe ln
the grlndlng departnoot.

Purchase of a proccae
coatrol monltorlag

$3,o4o.oo

uachtoe used to nooltor
temperatures aod
pressures of uoldlng
condttlons duriog
productioa ruos.

$14,500.00 Labor chargee to
rebutld a preee usad
ln the noldlng process.

itena, petltloner seeks exemptton from

pald to various cootractors and capl.tallzed

The
and

Workpeper Ref.

a) line 7

b) l lne 8

c) Llne 9

d) l-lne 26

Audlt Dl"vlslon conceded
was pald by petlttoner

that tax la the
on thls lten.

Descriptloo

Unload and lnstall a
walk-ln oven used to
bake and cure molded
plast lc parts.

Unload and install a
new moLdlng machlae.

Unload and lnetall a
drlp pao under the
above noldlog nachine
( r tem 8-b) .

Rlg and traosport' but
not tngtall, a new
nol-dlng nachlne.

amouot of $5.96 ie lncluded ln



h)

r)

j )

k )

e) l lne 28

f) l lne 29

g) ltne 42

llne 43

1lne I  (p.  2)

l lne 2 (p. 2\

Ll:ne 24

a) 253250L

b) 29L7

Workpaper Ref.

l lne 12 (p. a)

LLne 27 (p. 5)

Aoount

$  74 .752

$  84 .80

1) llne 2 $2 ,  150

8. Petltlooer also seeks exenptlon for

ltens taxeble upon audlt:

Skld and load, but aot
move or install, a
ceoterlese grlodlng
machlne onto petLtlonerre
truck.

Deliver, unLoad and
lnstalL a new nolding
nachlne (dellvery
portlon of charge not
separately stated).

Move a nachlne from
one part of pettttoaerrg
pJ.ant to aBother part
of the plant.

Same as above (Iten 8-g).

UnLoad aad Lnetall a
new noLdlog nachloe.

Same es above (Iten 8-1).

Charge for crane used
l"n lnetaLllag a new
rnoLding nachl.ne.

Reroof a baro rented
by pettcloner and
ueed to etore packaglug
materlals aod noldlag
compound.

the followlng recurrLng purchaae

Descrtptloo

Carbon Lnserts set lnto
new moldg.

Cushlon pads wlth a ueeful
llfe l"n exceas of one yeer
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$ 37s

$1 ,400

$ 366

$ L44

$ soo

$ zoo

$2 ,O25

Thls anount lrae conceded at the heariog aa not eubJect to tax by the Audlt
Dl.vlslon.



c)  2306

d) 6L26

e )

f) 0rsc-80-183

s)

h) u80-03447

1)

J) 2353

k) 79925

1)  16708

l lne I  (p.  2)

Ll .ne 4 (p. 2)

l tne 14 (p. 2)

L lne 15 (p.  3)

$885 .60

$240 .00

$  46 .90

$204.463
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l lne 25 (p.  5) $313  . 28

llne 24 (p. l) $196.26

used with hot sta.nplng
nachine to eoften funpact of
embosslng actlon of machlne.

Spray l-ubrlcaot used to
preveot pLaetl"c parte frou
stlckLng to nolde durl.ng
productlon runa.

Frosty Mat Sleevee;
component pert flttlog
lnside a uedicaL case
produced by petltloner.

Lubrlcatlon ol.1 used ln
equl.puent used to nake nolde.

Servlce perforned oo
noldlog uachlne temperature
cootrol unlts.

Stean shut off valve used
on moLdlng nacblne.

Adhesl"on teet chentcal ueed
to verlfy that gaekete w111
adhere to nolded parts.

Servlce of recallbratlag
and resurfactng granlte
plates ueed la Loepectlon
of products as produced.

Steel plates (raw materlal)
ground and flnished to
epecl.flcaclons to bEcome
parte of new molde.

Screw extractor (no further
descrlptl.on of ltem or uee
gl"veo).

Socket head cap acrewa

l l ne  16  (p .  3 ) $136 .s0

l l ne  I  (p .  4 ) $113 .68

l lne 3 (p.  a) $  7 .224

l lne 6 (p. 4) $  33 .49

Thls total lncludes a $20.00 drun deposlt conceded as oontaxable by the
Audlt Dlvlsion.

The Audlt Dl"vislon has conceded the nootaxablLtty of $1.00 out of thls
amounE.
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n)

n)

33-50003

9393

1lne

1lne

(p .

(p .

4',)

s)

16

l l

$  I  28 .40

$439.23

$  56  . 91

ueed to hold steel platea
of a nold togecher.

Same as above (Iten 9-J).

Power Jacke aad Jewe ueed
ln produciag no1de.

Surlyn; noldlng ilaterl,aL
used Lo tegt ruas for
producte to deternine the
amount of dlstortton
occurrl"ng at varLoue
product thlcknessee.

Same ae above (Iten 9-e).

o) 092810 Llne 8 (p. 6)

Llne 9 (p. 6) $62L.205p)  178109

9. FLnally, petttloner naLntalne that the Audit Dlvlelon lnproperly

asserts tax due on the purchase of two vehlcles fron Nye Ford, Ioc.r speciflcally

a truck costing $17r028.90 and a van coeclog $9r332.90. Petlt loner aseerte the

deaLer (Nye Ford, Inc.) collected tax at the ttne of the purchaee. However, no

evldence was produced to ehow that tax nes pald on elther vehicle, nor naa

there evldence supplted whlch would otherwlse support that elther vehlcle waa

properLy exempt, from tax.

CONCLUSIONS OF I.AI.I

A. That the repalrs, modlftcatlons, revlslona or alteratloos to the rooldg

' ln queat lon const l tute servlces subject to tax under Tax Law $$ f f05(c)(2) aod

1105(c)(3) (Matter of Diemoldlag Corporatlon, State Tax Comn., January 9,

1981). Glvea that petltiooerrs tnvoices did oot soparately stete or break down

the l-abor and parta segments of partlcular Jobsr €xc€pt 1o one lnetance, tbe

eotire anoutrts charged for the servLces in queetton were properly subJect to

This total Lncludes $80.00 as drum depoeits conceded ae non-caxable by the
Audit Dlvl"sion.



tax. Accordingly, except

Fact rr5rr) ,  the port ion of
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for $41834.99 conerlcutlag new parte (eee Flodlng of

the assessmeot retatlng to such servlces la sustalned.

the recelpts fron theB. That Tax Law eectloo 1105(c)(3) lmposee tax upoo

sale of "Ii]netalllng taoglble pereonal. propett!t or rnlntaining, eerviclng,

repalrtng tanglble pereooal property not hel-d for eaLe Ln the reguLar courEe of

busLness'r.

C. Thatr during the perLod Ln lssu€r sectlon 1115(a) (L2) ot the Tax Law

provlded, ln pertinent part6:

"51115. Exemptloos from sales and use taxes. --

(a) Recelpts fron the followlng ehall be exenpt fron the tax on
retall gales lnposed under subdlvlslon (a) of eectlon eleveo hundred
flve and the compensatlng uae tax lnpoeed under sectlon eleven
hundred ten:

* * *

(12) Machloery or equipment for use or constrmptlon dlrectly aod
predomlnantly ln the productlon of taoglble personal propertyr gaer
electrlclty, refrigeratloo or stealn for sale, by maoufacturlugr
processingr generatlng, aesembllng, reflnlng' mlning or extractfurgr
or telephooe central offlce equtpment or statton apparatus or compar-
abLe telegraph equlpnent for uee directly and predonloantly tn
recelvlng at destloatloo or lnlttatlng and awltchlng telephooe or
teLegraph connunlcatlon, but not, lncludlng parts wl"th a useful lLfe
of one year or less or toolg or suppllee used ln connectl.on wlth
euch machLnery, equlpnent or

D. That 20 NYCRR 528.L3(e)(3) provldes as fol lons:

"(3)(1) The tern supply means an ltem of tanglble personal property
used ln the naintenance of nachlnery or equipment and an lten of
tanglble personal property used or coosuoed tn productlon, whose use
is l.ncldental to euch producElon, or whlch ls expeodable.

(11) Supplles used la coonection wlth nachloery and equlpueot
directly and predonlnantly used Ln the productlon of tanglbLe peraoneL
property for sale are not exenpt.tt

It Ls noced that thls section was auended by eection 24 of Chapter 846 of
the Laws of 1981. The amendment ls not perttnent to thls proceedlng.
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E. That in accordance wlth the foregotng, the ltene epeelfled 1o Flndlng

of Fact "6-a, cr gr h and k'r are properly exempt from tax. Al-gor the Audlt

Dlvlslon hae conceded that tax was prevlously pald ln coonectlon wtth Iten

rr6-Jrr. However, the balance of the items epeclfled ln Findtng of Fact 116rr, aB

well as al1 of the charges speclfled ln Flodlng of Fact 'f7rf are proparLy

subJect to tax. Furthermore, the ltens speclfled 1o Floding of Fact "8-a (as

conceded),  b,  dr g '  h (on1y lnsofar ae conceded),  J,  k (only lngofar ae conccdEd)'

1, ru, n and p (only tnsofar as conced€d) rtt are properly exampt from taxr wlth

the baLance of the Ltems ltsted ln Ftodlog of Fact "8rf subJect to tax. Flnallyr

petlcloner has not sustalned Lts burden of provlng that tax waa pal.d on the

purchaee of either vehlcle (see Flndtng of Fact "9tt) or that euch vehiclee wheo

purchased nere otherwtse entltled to exemptton from tax.

F. That the petitlon of Dlenoldlng Corporatlon ls granted to the exteot

lndtcated ln ConclusLong of Law rrArr and'rErr, but ls ln all other respects

deoled aod the Notlce of Determinatl"on and Denand for Paynent of Sales and Uee

Taxes Due dated Noveuber 30, 1982, as recomputed Ln accordance herewlth' ls

sustaloed.

DATED: Albanyr New York STATE TA)( COMMISSION

No\l 1 21986
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