
S?ATE 0F NEI^I YORK

STATE TAX COMMISSION

In the Matter of the
of

Dlaz Chenical,

PeCttlon

Lnc. AFFIDAVIT OF MAILING

for Redeterolnatlon of a DeftcLency or Revlslon :
of a Det,ernlnatlon or Refund of Sales and Use Tax
under Artlcle(s) 28 & 29 of the Tax Law for the :
Per lod  6 /  L  /  78-5  |  3 I  /81 ,

State of New York :
9 S .  :

County of Albany :

Davtd Parchuck/Janec M. Snayr being duly sworo, deposes and says that
he/she ts an enployee of the State Tax Comlseton, that he/ehe ls over 18 yearg
of age, and that on the 20th day of November, 1986, he/she eerved the wlthln
notlee of DeclsLon by certlfled mal1 upon Dl.az ChenlcaLr loc. the petttLoner 10
the wlthln proceedlng, by encloeLng a true copy thereof in a gecurely eealed
postpaid lrrapper addressed as follows:

Dl.az Chenical-, Inc.
Box 194, Jackson Street
Hol l -ey, NY 11470

and by deposltlng same enclosed in a postpaid properLy addressed wrapper 1o a
post offl.ce under the exclusl"ve care and custody of the Unlted States Poetal
Servlce wlthla the Stace of New York.

That deponent further says that the
hereln and that the address set forth on
of the pet i t ioner.

sald addressee is the petlEtoaer
sald wrapper Ls the laet known addrese

Sworn to before me thls
20th day of November, 1986.

pureuaot to Tax Law sectlott L74
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STATE TAX COMMISSION
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Diaz ChenLcal, Inc. :

for Redetermtnatlon of a Deflcleocy or Revislon :
of a DetermlnatLon or Refund of Sales and Use Tax
uoder Artlcle(s) 28 & 29 of the Tax Law for the :
Per lod  6  |  L  178-5  131/8r .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayl belng dul-y sworn, deposes and eaye that
he/she ls an enpLoyee of the Scate Tax Conmlsslon, that he/ehe Le over 18 yearg
of ager 4od that on the 20th day of November, 1986, he served the wlthtn uotlce
of Declsloo by certlfled nail upon Thomas E. Roberts, the representatlve of the
petltioner ln the withln proceedlng, bI enclosLog a true copy thereof ln a
securely seal-ed postpald wrapper addreased as follows:

Thonas E. Roberte
Walsh, Roberts & Grace
1210 Ltberty Bldg.
Buffalo, NY 14202

and by deposlting same encl-osed in a postpal"d properly addressed wrapper to a
post office under the excLuslve care aad cuetody of the Unlted States Postal
ServLce lrlthln the State of New York.

Thac deponent further says that the said addresnee Ls the repregentatlve
of the petltloner herein and that the address set forth on sald r{Tapper Ls the
last known address of the representatlve of the petttioner.

Sworn to before me this
20th day of November, 1986.

pursuant, to Tax Law sectlon I74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ I  Y O R K  L 2 2 2 7

Novenber 20, 1986

DLaz Chentcal, Inc.
Box 194, Jackson Street
I lo l- ley, NY f1470

Gentlemen:

Please take nottce of the Dectston of the State Tax Connl.sston enclosed
herewlch.

You have now exhausted your rlght of revlew at the adminlstratlve l-evel.
Pureuant to sectl"on(s) 1138 of the Tax Law, a proceedl"ng tn court to revlelt an
adverse decLsl.on by the State Tax Connlsston nay be lnstltuted only under
Artlcle 78 of the Clvll Practlce Law and Rules, and must be co"'-enced in the
Supreue Court of the State of New York, ALbaoy County, withln 4 uonths fron the
date of thls nottce.

Inquirtes concernlng the couputatlon of tax due or refuod allowed Ln accordaoce
lrlth thls declstoo nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audtt Evaluatldn Bureau
Agsessment Revten UnLt
Bulldlng #9, State Canpus
Albanyr New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc! Taxlng Bureauts Representatlve

Petltloner I s Representative:
Thonas E. Roberts
Walsh, Roberts & Grace
1210 L lber ty  B ldg .
Buffalo, NY 14202



STATE 0F NEI^I YORK

STATE TN( COMMISSION

In the Matter of the Petitlon

o f

DIAZ CHEMICAL, INC.

for RevLsl"on of a Deternlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 aad, 29
of the Tax Law for the Perlod June 1, L978
through May 31, 1981.

DECISION

Petttlonet, DLaz Chemical-, Ioc., Box 194, Jackson Street, Holley, New York

LL470, flled a petLtlon for revislon of a deternlaatlon or for refuod of eales

and use taxes under Arttcles 28 and 29 of the Tax Law for the perLod June 1,

1978 through May 31, 1981 (Fl le No. 40475).

A hearLng was held before Janes J. Morris, Jr., Hearl"ng Offl.cerr at the

offlces of the State Tax Conmlgsl"on, State OffLce Buil-dlngr 65 Court Streetr

Buffelo,  New York on l4ay 1, 1986 at 9:15 A.M., wl"th aLl br lefs eubnlt ted by

June 25, 1986. Petitloner appeared by t'Ial-sh, Roberts & Gracer Eegs. (Thonae E.

Roberta' Esg., of eounsel). The Audlt Dlvislon appeared by Johu P. Dugan, Esq.

(Deborah J. Dwyer,  Esq. r  of  couneel) .

ISSUE

Whether

salee tax aa

certaLn purchaees of servlcee made by petltloner wetre eubJect to

the malntenance, servlce or repair of real property.

FINDINGS OF FACT

1. On Sepcernber 3, L982, the Audlt Dlvlslon lssued to petltloner, Dlaz

Chemical, Inc. r a Notlce of DetermLnatlon and Demand for Pa)rnent of Salee and

Use Taxes Due ln the amouot of $142,9L4.72, p] 'ge lnterest of  $45,24L.62, fot  a

total  due of $188,156.34 for the perlod June 1, L978 through ! [ay 31, 1981.
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2. 0n June 9, L982, petltlonet, DLaz Chemlcal,, Inc.r by lts Chalrnan

Theodore M. Jenney, executed a conseot extendlng the perlod of llnl.tatlon

aseessmeot of sales and use taxea for the perlod June 1, L978 through May

L979 to Decenber 20, L982.

3. FolLowlng a pre-hearing conference, the tax due was reduced fron

$L42,9L4.72 to $134,656.06. The revLsed f lgure represents the amount of eaLee

tax asserted to be due fron petltLoner on purchaees of what the Audlt Dlvlsion

consldered to be the servlce of lraste removal and therefore taxable under

sect ion 1105(c)(5) of the Tax Law.

4. Petlcloner does not dlepute the amount of the revtsed fl"gurer but

argues that certaln of the asserted taxable purchaaes were not of rtaste renoval

gervlcesr rather that sald purchases conslsted of transportatl"on chargee' and

are not taxable under Artl"cle 28 of the Tax Law.

5. Petitlonex, DLaz Chenlcal, Inc.r was formed ln 1973 by Theodore M.

Jenney and cwo partners. Petltloner manufacturee products for approxlnately

flfty (50) najor chemlcaL eompanles. These products are typlcally used by

agricuLtural/pharnaceutical busineesee. One product made by petttlotrer'

Treflan, requlrea the use of a mlxture of ol.trlc acld and eulfuric acld for

nitratloo. Durlng the nltratlon proceser the eulfurlc acld takes up the lrater

that ls forned Leavlng "wet euLfuric acid" as a by-product. Thls by-product

can be used to make amonl"u.n sulf ate for f ertllLzer.

6. Petltioner sold as much of the wet sulfurLc acld lt produced as

possLble and dlspoeed of what lt could not gel1. Petltloner sold wet sulfurl.c

acld to Amerlcaa Recovery Corporatl"on ("Anerlcan") which ln turn sold the

product to other companies, lncludlng Northeast Chemlcal Coupany (rrNortheasttt).

To develop a market and establlsh ltself aB a suppller of wet sulfurlc acld,

for

31 '
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petltloner del-lvered the flrst few loads to Amerlcan at no cost. Subeequeatlyr

Petltloner recelved $100.00, then $150.00r p€f truckload from Anerlcan.

Petitloner aleo sold wet sulfurlc acld dlrectly to Northeast, whleh usee lt 10

the productlon of onrrnonlum sulfate. Petltloner paid for the cost of ehlpplog

the wet sulfurlc acld to Northeast and Anerlcan. If Aoerlcan used lts own

trucks to transport the wet sulfurLc acid to Aoerlcanre Phlladelphia faclLlty,

petltioner pald Anerlcan $.50 per gallon for this servlce; otherwlse, petltioner

hlred Chenical Leanan Conpany or Matlack, Inc. to transport the by-product.

The frelght cost to petltloner usually exceeded the selllog price to American

and Northeaat.

7. PetLtloner also sold lret suLfurlc acld to ElderLee, Inc., which pald

$396.00 per truckload, whlch lncluded the cost of shlpplng vLa Matlack, Ioc.

8. The wet sulfurl.c acld whlch petltloner did aot eell wae ehlpped to

ltaste disposal companl"es, whlch oeutraltzed and buried lt. Petltloner dld aot

pay sales tax on purchases of waste dLeposal from Erie Way Pollutlon Companyr

Frontenac Company' or Ohlo Llquld Company, believlng it to be uonecesaery

becauee the companLes are Ohlo based. Petltloner also falled to pay aales tex

on elnllar tranaactions nlth Chentrol- Conpany and Frontl.er Company.

9. Petitloner no longer performs the nltratlon process.

10. At hearlngr evldence nas Lntroduced ehowlng that Chemtrol Coupany had

pald the tax of $4,033.29 asserted due fron petltloner on tranaactlons betweeo

saLd partlee. The Audlt Dlvlslon agreed that thLs amount ehould be credlted to

pet l t loner.

11. There ls no evldence to support petltlonerts cooteatlon that Frontler

Conpany had pald the sales tax due on transactlons between satd company and
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petLtiooer, oor ls there evLdence showing that petltloner pald eales tax to

Froncier Company wlth lts pa)rnent of the dlsposal servlce charge.

CONCLUSIONS OF LAW

A. That sectlon 1105(e)(5) of the Tax Law lmpoees a tax on the reeel.pts

from every sele, except for resal€r of the servl"ce of rr[m]aLntalnl.ng, servlclng

or repalrlng real property, property or l-and, as guch terms are deftned ln the

real property tax law, whether the aervlces are perforned Ln or outeide of a

bulldlng' as dLstingulshed fron adding to or lmprovlng such reel propertlr

property or land, by a capltal improvementrr and locluding the servl"ce of trash

removaL fron bul"Ldlngs.

B. That 20 NYCRR 527.7(a)(1) provldes:

"Malntalnlng, eervLclng aod repalrl"ng are terms which are
uged to cover all activitlee that relate to keepl"ng reaL
property ln a condltl.oo of fltness, efficl€DClr readl"nees
or safety or restorlng l.t to such condltlon. Among the
servlces lncLuded are services on a bulldlog ltself such ae
palntlng; servlces to the grounds, such as lawn servtcee,
tree removal and sprayLng; trash and garbage removal and
selrerage service and gnow removal.tl

C. That the removal of wet sulfurl.c acld fron petl.tlooerre faclllty by

Erle Way PolLutlon Compaayr Frootenac Companyr Ohlo Llquld Conpaoy, aod Frontier

Conpany fal1s wlthtn the category of trash removal and ls maiotenance and

servtce of real property wlthln the meaalng and Lntent of eect{on 1105(c)(5) of

the Tax Law. The wet sulfurlc acld, a lraate product of the productlon of

Treflan, le uerely hauled away by these companles and dl.spoeed of as atry other

trash and debris. Thte servlce ls a gervlce to the property, whlch le located

ln New York $tate, and the fact that three of the companles perfornlng sald

servlce are Ohlo based (see Flndlng of Fact trSt') l.s lrrelevant.

D. That the shtpplng of wet sulfuric acLd from petltloner's faclllty to

Amerlcan Recovery Corporatlon, Northeast Chenical Conpany aod ElderleE, Inc. by
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Amertcan Recovery Corporatlon, Chemlcal Leaman Company and ldatlack' Inc. ie a

transportat{on servicer atld does not constltute naintenance and servlce to

pet i tLonerrs property wlthin the meaning and intent of  sect lon 1105(c)(5) of

the Tax Law. Amerl-can, Northeast and Elderlee purchased the wet sulfurlc acl.d

from petltloner for a conslderatlon, and util-lzed the product elther by reeel-

I-ing lt or ln the productlon of anrmonLum sulfate for fertill-zer, The requlrement

that petitloner bear the shipplng cost lraa part of the salee agreements between

petitloner and the purchasersr and the fact that these coate exceeded the sales

price does rrot transform the transportatlon servlce into a waete removal servtce.

E. That the petltlon of DLaz ChenlcaL, Inc. ie granted to the extent

lndicated tn Flndings of Fact rr3rr and ttlOtt and Conclusion of Law ttDtt; the Audlt

DlvlsLon Ls hereby dlrected to nodify the NotLce of Determinatlon end Demand

for Payment of SaLes and Use Taxes Due issued Septerober 3, 1982 accordlngly;

and, except as so granted, the petltlon of DLaz Chemlcal., Inc. le denfed.

DATED: Al-bany, New York

Nov 2 01986
STATE TAJ( CO}IMISSION

PRESIDENT
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