
S T A T E  O F  N E I . I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

June 19, 1986

Dell-Stop, Inc.
88 2nd Avenue
New York, NY f0003

Gentlemen:

PLease take notlce of the DeclsLon of the State Tax Conmlseion enclosed
herewlth.

You have now exhausted your rlght of, revlew at the adnlnlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedLng in court to revlew an
adverse decislon by the State Tax CounleeLon nay be lnstituted only under
ArtlcLe 78 of, the ClvlL Practice Law and Rules, and muet be comnenced ln the
Supreme Court of the State of New York, Albany Countyr within 4 uooths fron the
date of thls not lce.

Inquiries concernlng the computatl.on of tax due or refund allowed tn accordance
wlth this declelon nay be addressed to:

NYS Dept. Taxatlon and Finance
Audit Evaluatl"on Bureau
Asseesment Revlew Unlt
Butlding #9, State Ca.mpus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TN( COMMISSION

cc: Taxlng Bureaurs Representatlve

Petltioner I e Representatlve:
Noruan R. Berkowttz
919 Thtrd Ave.
New York, NY 10022



STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Pet l t lon

o f

DELI-STOP, INC.

for Revlslon of a Determlnatton or for Refund
of Sa1es and Use Taxes under Artlclee 28 and
29 of. the Tax Law for the Perlod June 1, 1980
through February 28, 1983.

In the Matter of the Pet l t lon

o f

STAIIIEY DINNER, AS OFFICER OF
DELI-STOP, INC.

for Revlsion of a Deternl"nation or for Refund
of Sal-ee and Use Taxes under Artlcles 28 and
29 of the Tax Law for the Perlod June 1, 1980
through February 28, 1983.

In the Matter of the Petitlon

o f

SAMUEL DINNER, AS OFFICER OF
DELI-STOP, INC.

for Revlsl"on of a Determlnatlon or for Refund
of Sales and Use Taxes under Artlcl-es 28 and
29 of the Tax Law for the Perlod June l ,  1980
through February 28, 1983.

Pet i t loner DelL-Stop,

a pet l t lon for revlslon of

under Artlcles 28 and 29 of

February 28, 1983 (Fl le No.

DECISION

Inc. 88 2nd Avenue, New Yotk, New York 10003' flled

a deternl"natlon or for refund of ealee and use taxeg

the Tax Law for the perl,od June 1, 1980 through

s8949) .
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Pet l t loner Stanley Dinner,  as off lcer of Delt-Stop, Ioc.,  320 East 58th

Street,  New York, New York L0O22, f i led a pet l t l .on for revielon of a determloat lon

or for refund of sales and use taxes under Artlcles 28 and 29 of. the Tax Law

for the perlod June 1, 1980 through February 28, 1983 (Fl le No. 48898).

Pet l" t loner SamueL Dl"nner (now deceased),  as off icer of DeJ-l-Stop, Ioc.,  88

2nd Avenue, New York, New York 10003, flLed a petltlon for revisLon of a

determlnatlon or for refund of eales and use taxea under Artlcles 28 and 29 of

the Tax Law for the perl-od June 1, 1980 through Februaty 28' 1983 (FtLe No.

4 8 8 9 9 ) .

A hearlng was held before Frank A. Landers, Hearlng Offlcer' at the

offLces of the State Tax Commiseton, Two World Trade Center, New York' New

York ,  on  Oetober  9 ,  1985 a t  9 :30  A.M. ,  w l th  a l l  b r te fs  to  be  subml t ted  by

December 12, 1985. Pet l t ioners appeared by Norman R. Berkowltz '  Esq. The

Audit  Dlvis lon appeared by John P. Duganl Esq. ( l {ark F. Volk,  Esq.,  of  counsel) .

ISSUES

I. Whether a fleld audlt, whereLn the Audit Divlsion used an observatlon

test to determlne the sales tax l labl l t ty of  petLt loner Del l -Stopr Ioc.,  was

warranted.

II. If so, whether the assessment reeulting from such audlt nae proper.

III. Whether petltioner Stanley Dinner lras a person requlred to coLlect and

pay over saLes tax on behalf of Dell-Stop, Inc. wl.thln the meanl.ng and intent

of sect lons 1131(1) and 1133(a) of the Tax Law durlng the perlod at issue

hereln.

FINDINGS OF FACT

1. 0n Septenbet 20, 1983, the Audlt  DlvlsLon, as the result  of  a f le ld

audlt ,  lssued to pet l t loner Del l -Stop, Inc. (" the corporat lon") a Not lce of
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Determination and Denand for Paynent of Sales and Use Taxes Due aegesslng taxes

d u e  o f  $ 5 3 , 5 5 5 . 0 8 ,  p l u s  p e n a l t y  o f  $ 1 1  , 2 6 L . 9 7  a n d  l " n t e r e s t  o f  $ 1 2 , 3 6 4 . 8 8 ,  f o r  a

total  amount due of $77,181.93 for the perlod June 1, 1980 through Februaty 28,

1983. On the same date, the Audlt Dlvlslon also lssued noticee of determlnatlon

and denaud for paynent of sales and use taxes due to petitloners Stanley Dlnner

and SamueL Dlnner as offtcers of Dell-Stop, Inc. The notlce agalnst each

of f l cer  assessed a  tax  due o f  $51,114.50 ,  p lus  pena l ty  o f  $10,758.92  and

in te res t  o f  $11,822.28 ,  fo r  a  to ta l  amount  due o f  $73,695.70  fo r  the  per lod

June 1, 1980 through February 28, 1983. The dlfference between the amount

assessed agalnst the corporatton and the off lcers ($2'440.58) presunably

representa use tax deternlned to be due on recurrlng purchases whlch anount hag

not been contested and cherefore ls not at l-ssue hereln.

2. On November 8, 1983, the pet l . t loners t lnely f l led pet l t l "ons for a

hearlng to revlew the assessments. The petltiooers contend that (1) tne

corporatlonts books and records were sufflclent to enabLe verifLcatioo and

audLt of its sales tax returns, (2) the audlt method adopted ltas not desLgned

to reflect the proper tax due or to be falr and reasonable, but wae arbitrary

and caprlclous, and (3) Stanley Dlnner !ilas not a persoo required to collect,

truthfully account for, or pay over the sales taxes on behalf of the corporatlon

durlng the perlod at issue.

3. Dell-Stop, Inc. operates a del-icatesaen-restaurant at 88 2nd Avenue at

East 5th Street l.n New York Clty. The buglness ie open 20 hours a day, 7 d,aye

a week and has 6 tables for restaurant servlce.

4. On audLt, an examiner for the Audlt Dlvlston l"nltlated an audlt of the

corporationrs books and records, The examiner determtned that the books and

records were lnadequate for the followlng reasona, (1) bank statementa and
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purchase l"nvolces were ineonpleter and (2) cash regLsrter tapes and guest checke

lrere discarded. The examiaer next compared gross eales reported on the corpora-

tlonfs sal-es tax returns to gross sales per lts cash recelpte Journal and

determlned that gross sales on l"ts sal-es tax returns were underetated by

$296'382.00. This amount was added to reported gross sales to compute audlted

gross saLes of $895 1430.00. The examlner then declded to perform an observatioa

test. On July 21, 1983, two examlners posltloned themsel-ves ln close proxlnl"ty

to the cash reglster between 8:30 A.M. and 4:30 P.M. (8 houre).  The examlners

noted nootaxable sales durlng this perLod of $78.18. The exanLners estluated

nontaxable sales for the balance of the buelness day (L2 hours) of $39.09 ( l

the amount of the observed perlod) and deternlned nontaxable dally sales of

$LL7.27  ($Zg. f8  +  $39.09) .  Nontaxab le  da l l y  ea les  were  re la ted  to  average

dalJ.y sales of $892.00 resultl"ng ln nontaxable gaLes of 13.I47 or taxable sales

of 86.862. Average dally sales were deternlned by dtviding audlted gross eales

of $895,430.00 by the number of days in the audlt  per lod, 1,004. The taxable

eales percentage of 86.862 was applled to audl.ted gross sales ylelding audlted

taxable sales of,  $777,770.00. From this amount was subtracted taxable sales

reported of $140,320.00 leaving unreported taxable sales of $637,45O.00 whlch

represented a nargin of error of. 454.2792. The uargln of error was applled to

taxable sales reported on a quarterly basie to compute addltlonaL sales tax due

o f  $ 5 1 , 1 1 4 . 5 0 .

5. Petitloner Samuel Dtnner and hls son petltLoner Stanley Dinner each

owned 502 of the capltal stock of the corporatlon. Samuel Dinner operated the

buslness on a fuIl-tlne basLs whereas Stanley Dinner lras a physlcal educatLoo

teacher and coach at the Manhattan Center for Sclence and Mathenatlcs. Other

than occaslonally helping hls father on weekends and after school, for whlch he
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received no compensatlon, Stanley Dlnner had no other dutles regardlng the

corporat ion, 1.e.,  he dld not stgn checks or declde whlch bl l ls were to be

paid. The corporation was entl.rely under the control of Samue1 Dinner.

6. During the perlod at iseue, the corporatton nade sales to an exempt

organlzation, a nel.ghborhood church, and to the Clty of New York. PetLtloners

offered uncontroverted testlmony that eales lrere made to these exempt entltleES

however, no evidence rsas offered as to the amount of sald sales.

CONCLUSIONS OF LAW

A. That sectlon 1135(a) of the Tax Law provides that every Person

requlred to collect tax shall keep records of every sale and of all amounts

paid, charged or due thereon and of the tax payable thereon. Such records

shalL include a true copy of each sales sllp, Lnvolce, recelpt or statement.

B. That sectLon 1138(a) (1) of  the Tax Law provldes, in pert lnent part '

that lf a sales and use tax return Ls not flled, or lf flLed Ls lncorrect or

lnsufficient, the amount of tax due shall be determlned from such lnformatlon

as may be avall-able. This sectl.on further provldes that, lf neceasatlr the tex

nay be estLmated on the basls of external lndLces.

C. That the books and records of Dell-Stop, Inc. were lnadequate and

lncomplete for purposes of determLning taxable sales or sales tax due.

Therefore, the use of external indlces is permlsslble

Matter of Korba v. N.Y.S. Tax Comlsslon, 85 A.D.zd 655).  I { t rere,

records provided by the taxPayer are incomplete and insufflcient'

bureaurs duty to select a method of audlt reasonabl-y calculated to

taxes due (see Matter of Urban Llquor, Inc. v. State !a1 :Qgumt-, 90

Matter of Surface Line Operators Fraternal OrganLzatlon v. Tully, 85 A.D.2d

858, 859).  Exactness is not required where l t  ls the pet l t lonerts own fai lure

as here,

lt ls the

ref lect the

A . D . 2 d , 5 7 6 ;
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co malntaln proper records whlch prevents exactness in the determinatl-on

Tax Comlssl.on, 54 A.D.2d L023,sales tax llablltty. Ue4cpgl!" v. Stqlqe

N . Y . 2 d  6 8 4 .

Ilowever, the audltors offered no basl.s for estlmatlng the corporatlonrg

nontaxable sales for that part of the buslness day that was not observed on a

basls dlfferent from the perlod observed. Thls 12 hour period repreeented 602

of the corporationfs business day. Therefore, the Audit Dlvlslon ls hereby

dlrected to project nontaxable sales observed durlng the 8 hour perlod to the

entire business day.

D. That sectton 1133(a) of Artlcle 28 of the Tax Law lmposes on any

person requLred to coll-ect sales tax personal llabtllty for the tax lmpoeed'

col lected and requlred to be colLected. Sect lon 1131(1) '  ln def lning persons

requlred to collect tax, lncludes corporate offlcers who are under a duty to

act for the corporatlon ln conplying wlth any regulrement of Artlcle 28. The

resolutlon of whether an officer was under such a duty turns uPon a factual

determinatlon in each Lnstance. The relevant factors Ln the deternlnation

include, but are not Llnited to, the followlng: the officerrs day-to-day

responslbllLties ln the corporatlon; the offlcerrs involvement ln and knowledge

of the financial affalrs of the corporatlon; the ldentlty of the person who

prepared and signed the sales and use tax returns; the offlcerrs authorLty to

sign checks on the corporatlonfs accounts; and, ln the case of a closeJ.y-held

corporat lon, the benef i ts the off l .cer received from corporate prof i ts.

Voge l  v .  N .Y.S.  Dept .  o f  Taxat lon ,  4L3 N.Y.S.2d  862 (Sup.  Ct .  Monroe Co.  L979)3

Chev lowe v .  Koerner ,4OT N.Y.S.2d  427 (Sup.  Ct .  Queens Co.  1978) .

o f

44
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E. That wlthln the meanl.ng and Lntent of sect ions 1133(a) and f f31(1) of

the Tax Law, petltloner Stanley Dlnner was not a person requlred to collect tax

on behalf  of  Del i -Stop, Inc.

F. That the petltlon of Stanl-ey Dinner Ls granted and the Notlce of

Determinatlon and Demand for Paynent of Sales and Use Taxes Due lesued

Septenber 20, 1983 le cancel led.

G. That the petltions of Dell-Stopr Inc. and Samuel Dlnner are granted to

the extent indicated in Conclusion of Law rrCrr; the Audlt Dlvlslon ls hereby

dlrected to nodify the notlces of determlnatLon and demand for paSrrnent of ealee

and use taxes due lssued Septenber 20, 1983; and that '  except as so granted'

the pet l t long are denied.

DATED: Albanyr New York

JUN 1 $ 1986

STATE TAX COMtr{ISSION

PRESIDENT

?s^s


