
S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y  O R K  1 2 2 2 7

June 19, 1986

Samuel Dlnner
As Off lcer of De1l-Stop, Inc.
88 2nd Avenue
New York, NY 10003

Dear Mr. Dinner:

Pleaee take notice of the Declslon of the State Tax Couml.sslon enclosed
herewLth.

You have now exhausted your rlght of revlew at the adnlnlstratlve level.
Pursuant to sectLon(s) 1138 of the Tax Law, a proceedlng ln court to revlew an
adverse decislon by the State Tax ComlssLon nay be instituted only under
Artlcle 78 of the Clvll Practlce Law and RuLes, and must be cornmenced ln the
Suprene Court of the State of New Yorkr Albaay Countlr wLthin 4 nonthe fron the
date of this ootLce.

InqulrLes concernlng the conputatton of tax due or refund allowed ln accordance
with this declsLon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Eval-uaclon Bureau
Assessment Review Unit
Bulldlng #9, State Campus
A1bany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TN( COMMISSION

cc: Taxlng Bureaurs Representatlve

Petltloner t s Representative;
Norman R. Berkowltz
919 Thlrd Ave.
New York, NY 10022



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

of

DELr-STOP, rNC.

for Revlslon of a Determlnatlon or for
of Sales and Use Taxee under ArtlcLes
29 of the Tax Law for the Perlod June
through february 28, 1983.

Refund
28 and
l ,  1 9 8 0

In the Matter the Pet l t ion

STAI.ILEY DINNER, AS OFFICER OF
DELI;STOP' INC.

for Revlslon of a Qeterninatton or for Refund
of Sal-es and Use Taxes under Artlclea 28 and
29 of the Tax Law for the Perlod June 1, 1980
through February 28, 1983.

o f

o f

DECISION

In the l,latter of the Petltlon

o f

SAMUEL DTNNER, AS OFFTCER OF
DELI-STOP, INC.

for Revlslon of a Determinatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and
29 of the Tax Law for the PerLod June L, 1980
through February 28, 1983.

Pet l t loner Del l -Stop, Inc. 88 2nd Avenue, New York, New York 10003' f l led

a petltlon for revlslon of a determlnatlon or for refund of sales end uee taxea

under Arttclee 28 and 29 of the Tax Law for the perlod June 1, 1980 through

February 28, 1983 (Fl1e No. 58949),
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Peti t loner Stanley Dlnner,  as off lcer of Del, l -Stop, Inc.,  320 Eaet 58th

Street, New York, New York I0O22, flled a petltlon for revlsion of a determlnatlon

or for refund of sales and use taxes under Artlcles 28 and 29 of the Tax Law

for the perlod June 1, 1980 through February 28, 1983 (FlLe No. 48898).

Pet i t ioner Samuel Dlnner (now deceased),  as off lcer of Del l -Stop, Inc.,  88

2nd Avenue, New York, New York 10003, flled a PetLtlon for revlsion of a

determl-natlon or for refund of saLee and use taxea under Artlcles 28 and 29 of

the Tax Law for the perlod June 1, 1980 through Februaty 28, 1983 (Flle No.

48899)  .

A hearlng was held before Frank A. Landers, Hearlng Offlcer, at the

offlces of the State Tax Connission, Two Worl-d Trade Center, New York, New

York, on October 9, 1985 at 9:30 A.M., wlth al l -  br lefe to be subnLtted by

December 12, 1985. Pet i tLoners appeared by Norman R. Berkowitz,  Esq. The

Audlt  Divl .s ion appeared by John P. Dugan, Eeg. (Mark F. Volk,  Esq.,  of  couneel) .

ISSUES

I. Whether a fleld audit, wherein the Audit Divislon used an observatlon

test to determlne the sales tax Llabl l t ty of  pet l t loner DeLl-Stop, I t tc. ,  wa8

warranted.

II. If so, whether the assessment reeulting from such audit ltas proper.

III. Whether petltloner Stanley Dlnner nas a peraon requlred to collect and

pay over sales tax on behaLf of DeLl-Stop, Ine. wLthln the meanlng and lntent

of secr ions 1131(1) and 1133(a) of the Tax Law durlng the perlod at lssue

hereln.

FINDINGS OF FACT

1. On September 20, 1983, the Audlt  DLvleion, as the result  of  a f leLd

audlt ,  lssued to pet l t loner DelL-Stop, Inc. ( ' r the corporattont ' )  a Not lce of
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Determinatl.on and Denand for Paynent of Sales and Use Taxes Due aeseeslng taxeg

d u e  o f  $ 5 3 , 5 5 5 . 0 8 ,  p L u s  p e n a l t y  o f  $ 1 L , 2 6 L . 9 7  a n d  l n t e r e s t  o f  $ 1 2 1 3 6 4 . 8 8 '  f o r  a

total  amount due of $771181.93 for the perlod June 1, 1980 through February 28'

1983. 0n the same dat,e, the Audlt Dlvlslon aleo Lssued notices of determlnatton

and demand for payment of sales and use taxes due to petltloners StanLey Dinner

and Samuel Dinner as off lcers of Del l -Stopr ' Inc. The not lce against each

of f i cer  assessed a  tax  due o f  $51r114.50 ,  p lus  pena l ty  o f  $10r758.92  and

lnterest of  $1L,822.28, fot  a total  amount due of $731695.70 for the perlod

June 1, 1980 through February 29, 1983. The dlfference between the anount

asseesed agalnst the corporat l -on and the off lcers ($2'440.58) Presurnably

represents use tax determined to be due on recurrlng purchases whlch amount has

not been contested and therefore ls not at lssue hereln.

2. On Novenber 8, 1983, the pet i t loners t lneLy f l led pet i t lone for a

hearlng to revLew the assessments. The petltlonere contend that (1) the

corporatLonts books and recorde were sufflclent to enable verlflcatLon and

audlt of lts salee tax returna, (2) the audlt nethod adopted was not deslgned

to teflect the proper tax due or to be falr and reagonabl-e, but wae arbltrary

and caprlclous, and (3) Stanl,ey Dlnner nas not a person requlred to coJ.lect,

truthfully account for, or pay over the saLes taxes on behalf of the corporatlon

durlng the perlod at lssue.

3. Del l -Stop, Inc. operates a del lcateasen-restaurant at 88 2nd Avenue at

East 5th Street ln New York Clty. The business ls open 20 hours a day' 7 days

a week and has 6 tables for restaurant service.

4. On audlt, an examlner for the Audit DLvLslon lnltlated an audlt of the

corporationrs books and records. The examlner determlned that the books and

records were lnadequate for the fol-lowlng reasone, (1) bank etatements and
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purchase invoicee were lncompleter and (2) cash register tapes and guest checke

were dtscarded. The examlner next compared gross sales reported on the cor?Pra-

t ionts sales tax returns to gross sales per l ts cash recelpt8 Journal and

deterntned that groes sal-es on lts salee tax returns rilere understated by

$2961382.00. Thls anount was added to reported gross saLes to compute audlted

gross sales of $895r430.00. The examlner then declded to perforn an observatlon

test. 0n July 21, 1983, two examlners positloned themselves ln cLoee proxlnlty

to the cash reglster between 8:30 A.M. and 4:30 P.01. (8 hours).  The examlnere

noted nontaxabLe sales durlng thls perlod of $78.18. The examlnere estlmated

nontaxable sales for the balance of the buslnese day (12 hours) of $39'09 ( l

the amount of the observed perlod) and determlned nontaxable dally sales of

$ f17 .27  ($78.18  +  $39.09) .  Nontaxab le  da l l y  aa les  were  re la ted  to  average

dalLy eales of $892.00 result lng ln nontaxable sales of 13.L4% ot taxable sales

of 86.862. Average dally sales were determined by dlvidtng audLted groes selee

of $895,430.00 by the number of days ln the audit  per lod, 11004. The taxable

sales percentage of 86.867. wae applted to audlted groes sales ylelding audited

taxable sales ot $777,770.00. From this amount was subtracted taxable saLes

reported of $140,320.00 leavlng unreported taxable sales of $637'450.00 whlch

represented a nargln of error of 454.2792. The margLn of error was applied to

taxable saLes reported on a quarterly basls to comPute addltlonal sales tax due

o f  $ 5 1 ' 1 1 4 . 5 0 .

5. Petltloner Sanuel Dinner and hls son petltloner Stanley Dlnner each

owned 5O7. of the capl-tal stock of the corporatlon. Samuel Dinner operated the

buslness on a full--tine basLs whereae Stanley Dinner was a phyetcal educatlon

t,eacher and coach at the Manhattan Center for Sclence and Dtrathenatlcs. Other

than occasLonally helplng hls father on weekends and after school, for whleh he
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recelved no compensatlon, StanJ-ey Dlnner had no other dutles regardlng the

corporat lon, 1.e.,  he did not s lgn checks or declde whlch blLLs l rere to b" ,

pald. The corporatlon was entlrely under the control of Samuel Dinner.

6. During the period at issue, the corporatLon made sales to an exempt

organlzation, a neighborhood church, and to the Clty of New York. Petltlonere

offered uncontroverted teetimony that sales nere made to these exempt entltles;

however, no evldence lraa offered as to the amount of sald sales.

CONCLUSIONS OF I,AW

A. That sect lon 1135(a) of the Tax Law provides that every Person

reguired to collect tax shall keep records of every sale and of all amounts

paLd, charged or due thereon and of the tax payabl-e thereon. Such records

shal1 lnclude a true copy of each sales sllp, lnvolce, recelpt or statement.

B. That sect lon 1138(a) (1) of  the Tax Law provldes, ln pert lnent Part ,

that lf a sales and use tax return ls not fll-ed, or lf fl]-ed ls lncorrect or

insufficlent, the amount of tax due shaLl be detersrined fron such lnformatlon

as uay be avallable. Thls sectLon further provldes that, lf neceaaarlr the tax

may be estimated on the basis of external lndlces.

C. That the booke and records of Dell-Stop, Inc. were lnadequate and

lncomplete for purposes of determlnlng taxable sales or sales tax due.

Therefore, the use of external- lndices ls pernlsslble

(Mat te r  o f  Korba v .  N .Y.S.  Tax  Cornmiss lon ,  85  A.D.2d 655) .  Where '

records provided by the taxpayer are incomplete and insufflclent'

bureauts duty to select a method of audlt reasonabLy calculated to

t,axea due (see l"tatter of Urban f;!ggg!. @, 90

Matter of Surface LLne Operators Fraternal" 0rganLzat lon v.  Tul1vr 85 A.D.2d

858, 859).  Exactness is not requlred where l t  ls the pet i t lonerfs ol tn fal ' lure

as heret

1r ls rhe

reflect the

A .D .2d  5763
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to maintain proper records which prevents exactness Ln the determlnation

sales tax l labl l - l ty.  MarkowLtz v.  State Tax Comnl.sslon'  54 A.D.2d'  L023,

N . Y . 2 d  6 8 4 .

However, the audltors offered no basLs for estlnatlng the corporatlonre

nontaxabLe sales for that part of the buslness day that ltas not obeerved on a

basls dlfferent fron the perlod observed. Thle 12 hour perlod represented 602

of the corporationfs busl.ness day. Therefore, the Audit Dlvlslon ie hereby

dlrected to proJect nontaxable sales observed durlng the 8 hour perlod to the

ent ire business day.

D. That sect lon 1f33(a) of Art lc le 28 of the Tax Law lmposes on any

person requlred to coLLect sales tax pereonal llablllty for the tax lnpoeed,

coLlected and required t ,o be col- lected. Sect lon 1131(1) '  ln def lning persone

required to collect tax, lncludes corporate officers who are under a duty to

act for the corporat!.on in complyLng wlth any requlrement of ArtLcle 28. The

resoLutl.on of whether an officer was under such a duty turn8 uPon a.factual

determinatlon ln each lnstance. The relevant factors ln the deternlnatlon

lncl-ude, but are not llnlted to, the foLlowlng3 the offlcerrs day-to-day

responslblLlties ln the corporation; the offl.cerre lnvolvement ln and knowledge

of the financlal affalrs of the corporatlon; the ldentlty of the pereon who

prepared and slgned the sales and uee tax returns; the offlcerrs authorlty to

slgn checks on the corporatlonrs accounts; and, ln the case of a closeLy-he1d

corporat l .on, the benef l ts the off lcer receLved frorn corPorate prof l te.

Voge l  v .  N .Y.S.  Dept .  o f  Taxat ion ,  413 N.Y.s .2d  862 (Sup '  Ct '  Monroe Co '  L979) ,

C h e v l o w e  v .  K o e r n e r , 4 0 7  N . Y . S , 2 d , 4 2 7  ( S u p .  G t .  Q u e e n s  C o .  1 9 7 8 ) .

o f

44
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E. That withln the meanlng and lntent of  sect lons 1133(a) and 1131(l)  of

the Tax Law, petitloner Stanl-ey Dlnner !f,as not a peraon requlred to collect,tax

on behal- f  of  Del l -Stop, Inc.

F. That the petitlon of StanLey Dinner ls granted and the Notice of

Determlnation and Demand for Paynent of Salee and Use Taxee Due Lssued

September 20, 1983 ls cancel led.

G. That the petltlons of Dell-Stop, Inc. and Samuel DLnner are grented to

the extent lndlcated ln ConcLuslon of Law rrCrr; the Audlt Dlvlelon ls hereby

dlrected to nodify the nottces of determinatl.on and demand for pa;rnent of sales

and use taxes due lssued Septenber 20, 1983; and that' except aa ao granted'

the petltlons are denled.

DATED: Albany, New York

JUN 1 91s86

STATE TAX COMMISSION

PRESIDENT


