
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

DeLi-Stop, Inc. AFFIDAVIT OF UAILING

for Redetermlnation of a Deflciency or Revl.sLon
of a Determlnation or Refund of Sal-es & Use Tax
under Article(s) 28 & 29 of the Tax Law
for  the  Per iod  6 l I /80  -  2128183.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet !1. Snay, belng duly sworn, deposee and says that
he/she Ls an employee of the State Tax Comisslon, that he/she Ls over 18 yearg
of age, and that on the 19th day of June, 1986, he/she served the wlthln notlce
of Decislon by certified nalL upon Dell-Stop, Inc. the petitLoner in the wlthtn
proceeding, by encJ-oslng a true copy thereof in a securely sealed postpald
lrrapper addressed as follons:

Del- I-Stop, Inc.
88 2nd Avenue
New York, NY 10003

and by depositlng same enclosed ln a postpald properl-y addressed wrapper ln a
post offlce under the exclusl-ve care and custody of the Unlted States Postal
Servlce withln the State of New York.

That deponent further
herein and that the address
of the pet i t loner.

Sworn to before me thls
19th day of June, 1986.

says that the said addressee ls the Petltloner
set forth on said rtrapper is the last knord! address

ster oat
Law sect ion 174



STATE OF NEI{ YORK

STATE TN( COMMISSION

In the Matter of the Petltion
o f

Stanley Dinner
As Off lcer of Del i -Stopr Inc.

for Redetermlnatlon of a Deficiency or Revlslon
of a Determlnatlon or Refund of Sal-es & Use Tax
under Artlcl-e(s) 28 & 29 of the Tax Law
for  the  PerLod 6 /L /80  -  2 /28 /83 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly eworn, deposeg and saye that
he/she is an empl-oyee of the State Tax Conrmlgglon, that he/ehe ls over 18 years
of ager and that on the 19th day of Juner 1986, he/she served the wlthln notice
of DecLsion by certlfled mail upon Stanley Dlnner, As Officer of Dell-Stopr
Inc. the petitloner in the wlthLn proceedlng, by encloslng a true copy thereof
in a securely sealed postpaLd wrapper addressed as foll-ows:

Stanley Dinner
As 0ff lcer of Del- i -Stop, Inc.
320 East 58th Street
New York, NY L0O22

and by deposltlng same enclosed ln a postpald properly addressed wrapper ln a
post offl-ce under the excluslve care and custody of the United States Postal
Service wlthln the State of New York.

That deponent further
herein and that the address
of the pet l t loner.

sworn to before me thls
19th day of June, 1986.

says that the sald addressee ls the petltloner
set forth on said lrapper ls the last known addregs

st,er oat
Law sect lon 174



STATE 0F NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

Sanuel Dlnner
As Off tcer of Del i -Stopr Inc.

for RedetermLnatLon of a Deflciency or Revislon
of a Determinatton or Refund of SaLes & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law
for  the  Per l .od  6 lL l8O -  2128183.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and saye that
he/she ls an employee of the State Tax Comlssion, that he/she ls over 18 years
of age, and that on the 19th day of June, 1986, he/she served the wlthln notlce
of DecLsion by certlfied mail- upon Samuel Dinner, As Offlcer of Dell-Stopr Inc.
the petltioner 1n the withln proceedl-ng, by enclostng a true copy thereof in a
securely seal-ed postpaid wrapper addressed as follows:

Samuel Dlnner
As Off lcer of Del i -Stop, Inc.
88 2nd Avenue
New York, NY 10003

and by depositlng same enclosed
post office under the exclusive
Service wlthln the State of New

That deponent further says
hereln and that the address set
of the petLt ioner.

Sworn to before ne thls
l9th day of June, 1986.

Ln a postpald properJ.y addressed wrapper in a
care and custody of the Unlted States Poetal
York.

that the said addressee ls the Petit loner
forth on sald nrapper ls the last known addrese

ster oat
Law sectLon L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion
o f

De l l -S top ,  Inc . AFFIDAVIT OF MAILING

for Redeterrnlnation of a Deflciency or Revlslon
of a Determinatlon or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law
for  the  Per lod  6 l t l80  -  2128183.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr being duly sworn, deposes and eays that
he/she is an enployee of the State Tax Conrml-sslon, that he/she is over 18 years
of age, and that on the 19th day of June, 1986, he served the wLthin notlce of
Decislon by certlfled nall upon Norman R. Berkowitz, the representatlve of the
petltLoner ln the wlthln proceedlng, by enclosLng a true copy thereof in a
securely sealed postpald lrrapper addressed as foLl-ows:

Norman R. Berkowitz
919 Third Ave.
New York, NY 10022

and by deposLting same encl-osed Ln a postpald properly addressed wrapper in a
post office under the excl-uslve care and custody of the United States Poetal
Service within the State of New York.

That deponent further says that the said addressee ls the representatlve
of the petitloner herein and that the address set forth on said wrapper ls the
I-ast known address of the representative of the petitioner.

Sworn to before me thls
19 th  day  o f  June,  1986.

nlster oat
Law sect lon L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion
o f

Stanley Dlnner
As Off icer of Del i -Stop, Inc.

for Redeterninatlon of a Deficlency or Revision
of a Determlnatlon or Refund of Sales & Use Tax
under Art lcLe(s) 28 & 29 of the Tax Law
for  the  Per iod  6 /L180 -  2128183.

and by deposlting
post off ice under
ServLce within the

That deponent
of the pet l t ioner
last known address

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

DavLd Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she ls an employee of the State Tax ComlssLon, that he/ehe ls over 18 yeara
of age, and that on the 19th day of June, L986, he served the wlthln notlce of
Decision by certifled nall upon Norman R. Berkowttz, the representatlve of the
petltioner ln the withln proceedlng, bI encloslng a true copy thereof ln a
securely sealed postpaid wrapper addressed as fol-lows:

Norman R. Berkowitz
919 Thlrd Ave.
New York, NY 10022

sane enclosed in a postpald properly addressed wrapper ln a
the exclusive care and custody of the Unlted States Postal

State of New York.

further says that the said addressee ls the representatlve
hereln and that the address set forth on sald rrrapPer Ls the

of the representat lve of the pet l t ioner.

Sworn to before me this
19 th  day  o f  June,  1986.

er oat
Law sect lon L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLtLon
o f

Samuel Dinner
As 0ff icer of Del l -Stop, Inc.

for Redetermination of a DefLciency or Revlslon
of a Determlnatlon or Refund of Salee & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law
for  the  Per lod  6 lL l8O -  2128183.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she ls an employee of the State Tax Conrmlssion, that he/she ls over 18 years
of age, and that on the 19th day of Juner 1986, he served the wLthl.n notice of
Declsion by certlfied nal1 upon Norman R. Berkowitz, the representative of the
petltloner Ln the withln proceeding, by enclosing a true copy thereof ln a
securel-y seaLed postpald wrapper addressed as follows:

Norman R. Berkowltz
919 Third Ave.
New York, NY 10022

and by deposltlng
post off ice under
ServLce withln the

That deponent
of the pet l t toner
last known address

same enclosed in a postpaid properly addressed wrapper ln a
the exclusive care and custody of the Unlted States Postal

State of New York.

further says that the said addressee ls the representatlve
herein and that the address set forth on sald wrapPer ls the

of the representat ive of the pet i t loner.

sworn to before ne thls
19th day of June, 1986.

to



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

June 19, L986

Del l-Stop, Inc.
88 2nd Avenue
New York, NY 10003

Gentlemen:

PLease take notlce of the Declelon of the State Tax Comlsslon eocloeed
herewlth.

You have now exhausted your right of revlew at the admlnletratlve level.
Pursuant to section(s) 1L38 of the Tax Law, a proceedlng tn court to revlew an
adverse decision by the State Tax Connl"sslon nay be l"nstituted ool-y under
Article 78 of the Clvll Practlce Law and Rulesr aod must be comenced Ln the
Supreme Court of the State of New York, Albany County, wLthln 4 nonths from the
date of thls not ice.

Inqulrles eoneernlng the eomputation of tax due or refund allowed tn accordance
wlth thls declslon nay be addressed to:

NYS Dept. Taxatlon and Ftnance
Audlt Evaluatl.on Bureau
Assessment Revl.ew Unlt
Bulldlng #9, Scate Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very truLy yours,

STATE TAX COMMISSION

cc: Taxlng Bureaufs Representatlve

Petltioner I s Representatlve :
Norman R. Berkowitz
919 Thlrd Ave.
New York, NY 10022



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

June 19,  L986

Stanley Dtnner
As Off icer of Deli-Stop, Inc.
320 Eaet 58ch Street
New York, NY L0022

Dear Mr. Stanley:

Please take notice of the Declsion of the State Tax Connlssion encl.osed
herewlth.

You have now exhaueted your rtght of revlew at the adnlnlstratlve Level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedl.ng ia court to revlew 8n
adverse declsion by the State Tax Conmissl.on may be lnstl.tuted only under
Artl"cle 78 of the civll Practlce Law aad RuLes, and must be comenced ln the
Supreme Court of the State of New York, Albany Countyr wlthln 4 monthe from the
date of this aot lce.

Inqulrles concerning the computatlon of tax due or refuod aLlowed in accordaace
with thls declsl,on may be addressed to:

NYS Dept. Taxatlon and Finance
Audlt Evaluatlon Bureau
Assessment Revl"ew Unit
Bulldlng /19, State Campus
ALbany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TN( COMMISSION

cc: Taxlng Bureaurs Represeotative

Petl tLoner I  s Representat lve :
Normao R. Berkowltz
919 Thlrd Ave.
New York, NY 10022



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

June 19, 1986

Samuel Dlnner
As Off{cer of Del l -Stopr Inc.
88 2nd Avenue
New York, NY f0003

Dear Mr. Dlnner:

Please take notice of the Decislon of the State Tax ConnLsslon enclosed
herewl.th.

You have now exhausted your rlght of revlew at the adninLetrative level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng l.n court to review an
adveree dectsl-on by che State Tax Conrmiselon may be l"nstltuted onl-y undet
Artlcle 78 of the Clvll Practice Law and Ru1esr 8od must be conrmenced ln the
Supreme Court of the State of New Yorkr Albany Countlr wl"thln 4 months from the
date of thLs not ice.

IngulrLes coneerning the computatlon of tax due or refund allowed ln accordance
wlth this decisl"on nay be addressed to:

NYS Dept. TaxatLon and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew UnLt
Butl-dlng #9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc3 Taxing Bureauts Repreeentat lve

Petl t loner 's Representat lve :
Norman R. Berkowitz
919 Thlrd Ave.
New York, NY 10022



STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Petltlon

o f

DELr-SToP, rNC.

for Revislon of a Deternination or for Refund
of Sales and Use Taxes under Artlcl-es 28 and
29 of the Tax Law for the PerLod June 1, 1980
through February 28, 1983.

In the Matter of the Petltlon

o f

STANLEY DINNER, AS OFFICER OF
DELI"STOP' INC.

for Revlslon of a Determinatlon or for Refund
of Sales and Use Tao(es under Articl-es 28 and
29 of the Tax Law for the PerLod June 1' 1980
through February 28, 1983.

DECISION

In the Matter of the Petltlon

o f

SAMUEL DINNER, AS OFFICER OF
DELI-STOP, INC.

for Revlslon of a Determinatlon or for Refund
of Sales and Use Taxes under Artl-cles 28 and
29 of the Tax Law for the Perlod June 1, 1980
through February 28, 1983,

Petitloner DeLl-Stop1 Inc. 88 2nd Avenue, New York, New York 10003' flLed

a petitlon for revlsl.on of a determlnation or for refund of eales and use taxes

under Articles 28 and 29 of the Tax Law for the perlod June 1, 1980 through

February 28, 1983 (FlLe No. 58949).
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Pet i t l -oner Stanley Dinner,  as off l .cer of Del l -Stopr Inc. r  320 East 58th

Street, New York, New York 10022, flled a petitlon for revislon of a determl.natlon

or for refund of sales and use taxes under Artlcles 28 and 29 of the Tax Law

for the perlod June 1, 1980 through February 28e 1983 (Fi l -e No. 48898).

Pet i t ioner Samuel Dlnner (now deceased),  as off icer of Del l -Stop'  Inc.,  88

2nd Avenue, New York, New York 10003, flled a petltlon for revlsLon of a

determination or for refund of sal-es and use taxes under Artlcles 28 and 29 of

the Tax Law for the perlod June 1, 1980 through February 28, 1983 (flle No.

48899)

A hearing was held before Frank A. Landers, HearLng Offlcer' at the

offlces of the State Tax Conmlsslon, ftro World Trade Center, New York, New

York, on October 9, 1985 at 9:30 A.M., wLth al l  br lefs to be subnlt ted by

Decenber 12, 1985. Pet l t loners appeared by Norman R. Berkowltz '  Esq. The

Audlt Dlvlsion appeared by John P. Dugan, Esq. (Mark F. Volk, Esg. r of counsel).

rssuEs

I. lJhether a field audit, whereLn the Audlt Dlvlsl.on used an observatloa

test to determine the sales tax 11ab1Ltty of petLt loner DeLi-Stop, Inc.,  was

warranted.

II. If so, whether the assessment resulting from such audlt \tas ProPer.

III. I,Ihether petltloner Stanley Dlnner was a person requlred to coLLect end

pay over sales tax on behalf of Deli-Stop, Inc. wlthLn the meaning and lntent

of sect lons 1131(1) and 1133(a) of the Tax Law durlng the perlod at iseue

hereln.

FINDINGS OF FACT

1. On Septenber 20, 1983, the Audit  Dlvls ion, as the result  of  a f le ld

audit ,  Lssued to pet i t ioner DelL-Stop, Inc. ( t t the corporat lontt)  a Not lce of
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Determlnatlon and Demand for Payment of Sales and Use Taxes Due assessing taxes

due o f  $53,555.08 ,  p lus  pena l - ty  o f  $1Lr25L.97  and.  ln te res t  o f  $12,364.88 ,  fo r  a

total  amount due of $77,181.93 for the perlod June 1, 1980 through February 28'

1983. On the same date, the Audlt Divlsion also issued notLces of determinatlon

and demand for payment of sales and use taxes due to petltioners Stanley Dinner

and Samuel Dinner as off icers of Del- l -Stopr ' Inc. The not lce agalnst each

of f i cer  assessed a  tax  due o f  $51 '114.50 '  p lus  pena l ty  o f  $101758.92  an .d

Lnterest of  $1L,822.28, for a total  amount due of $73,695.70 for the perlod

June 1, 1980 through February 28, 1983. The difference between the amount

assessed against the corporatlon and the offlcers (fi2,440.58) presunably

represents use tax determined to be due on recurring purchases which amount has

not been contested and therefote Ls not at Lssue hereln.

2. On November 8, 1983, the pet l t loners t lnely f l led pet l t lone for a

hearlng to revlew the assessments. The petitloners contend that (1) tne

corporatl.onts books and records were sufficient to enable verlflcatLon and

audit of lts sales tax returns, (2) the audl.t method adopted ltas not deslgned

to refLect the proper tax due or to be falr and reasonabLe, but was arbltrary

and capriclous, and (3) Stanley Dinner was not a person requlred to collectr

truthfully account for, or pay over the sales taxes on behal-f of the cotPoratlon

during the perlod at issue.

3. Del-i-Stop, Inc. operates a deLlcatessen-restaurant at 88 2nd Avenue at

East 5th Street ln New York Clty. The buslness ls open 20 hours a day, 7 days

a week and has 6 tables for restaurant servlce.

4. 0n audlt, an examlner for the Audlt Dlvision inltiated an audlt of the

corporationts books and records. The examl.ner detennined that the books and

records were l-nadeguate for the followlng reasons, (1) bank statements and
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purchase invoices were lncompLeter aod (2) cash regLster tapes and guest checks

were dLscarded. The examlner next compared gross sales reported on the corpora-

t lonrs sales tax returns to gross sales per Lts cash receipts Journal and

determlned that gross sales on lts sales tax returns were understated by

$2961382.00. This amount was added to reported gross sales to compute audlted

gross sales of $895,430.00. The examiner then decided to perform an observatl.on

test. On July 21, 1983, two examiners posLtl-oned themselves ln close proxlmtty

to the cash reglster between 8:30 A.M. and 4:30 P.M. (8 hours).  The examinere

noted nontaxable sales during this perlod of $78.18. The examlners estlmated

nontaxable sales for the balance of the business day (12 hours) of $39.09 ( l

the anount of the observed period) and determined nontaxable dally salee of

$117.27 ($78.18 + $39.09).  Nontaxable dal ly sales r .rere related to average

dally sales of $892.00 resulting tn nontaxable salee of 13. L47 ox taxable sales

ot 86.86%. Average dally sales were deternlned by dlvldlng audlted gross sales

of $895,430.00 by the number of days ln the audit  per lod, 1 '004. The taxable

sales percentage of 86.867. was applled to audlted gross sales yielding audl.ted

taxabLe sales of. $777,770.00. From this amount lras subtracted taxabLe sales

reported of $140,320.00 leaving unreported taxable sales of $637r450.00 whlch

represented a margin of error of. 454.2792. The margln of error was applled to

taxabl-e sales reported on a quarterly basls to compute addltlonal saLes tax due

o f  $ 5 1 , 1 1 4 . 5 0 .

5. PetLtloner Samuel Dlnner and hls son petltloner Stanley Dlnner each

owned 5O7" of the capltal stock of the corporatlon. Samuel Dlnner operated the

busLness on a full-tine basls whereas Stanley Dlnner aras a physical educatlon

teacher and coach at the Manhattan Center for Science and Mathenatlcs. Other

than occaslonalJ.y helplng hls father on weekends and after school, for whlch he

z
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recelved no compensatLon, Stanley Dinner had no other dutles regardlng the

corporat lon, i .e. ,  he dld not s ign checks or decide which blLls l tere to be

pald. The corporatlon was entlreLy under the control of Sauuel Dlnner.

6. Durlng the period at Lssue, the corporation made sales to an exempt

organl-zatlon, a nelghborhood church, and to the Ctty of New York. Petltlonere

offered uncontroverted testlmony that saLes were made to these exemPt entltLes;

however, no evldence rras offered as to the amount of sald sales.

CONCLUSIONS OF LAW

A. That sectlon 1135(a) of the Tax Law provl.des that every person

requlred to collect tax shall keep records of every sale and of all amountg

pald, charged or due thereon and of the tax payable thereon. Such records

shall include a true copy of each saLes s1-1p, involce, receipt or statement.

B. That sect lon 1138(a)(1) of the Tax Law provldesr ln Pert lnent Part '

that lf a sales and use tax return ls not ftled, or lf fi led ls incorrect or

lnsufficient, the amount of tax due shal-l be determlned fron such informatlon

as nay be available. Thl.s sectlon further provldes that, if necesaarlr the tax

may be estinated on the basis of external Lndlces.

C. That the books and records of Deli-Stop, Inc. were l.nadequate and

lnconplete for purposes of determining taxable sales or saleg tax due.

Therefore, the use of external indl.ces ls permLsslbl-e

(Matter of Korba v. N.Y.S. Tax Connlssl .on, 85 A.D.2d 655).  l l t rere, as here'

records provided by the taxpayer are lnconplete and lnsufflclent' lt ls the

bureaufs duty to select a method of audlt reasonabLy calculated to reflect the

taxes due (see Matter of Urban Llquor,  Inc. v.  State Tax Co'nm., 90 A.D.2d 576;

Matter of Surface Llne Operators FraternaL Organizatlon v. TulLy, 85 A.D'zd

858, 859).  Exactness is not requlred where l t  ls the pet l t lonerts own faLlure



-6-

to maintain proper records which prevents exactness in the determlnation

sales tax l labl l i tv.  Markowitz v.  State Tax ConnnissLon' 54 A.D.zd L023,

N . Y . 2 d  6 8 4 .

I{owever, the auditors offered no basis for estlmatlng the corporatlonrs

nontaxable sal-es for that part of the business day that was not observed on a

basls different from the period observed. Thls 12 hour perlod represented 602

of the corporatlonts buslness day. Therefore, the Audit Dlvlslon Ls hereby

dlrected to proJect nontaxable sales observed durlng the 8 hour perlod to the

entlre business day.

D. That section 1133(a) of Artlcle 28 of the Tax Law lnposes on any

person required to collect sales tax personal- llablllty for the tax lmposedl

col lected and requlred to be col lected. Sect ion 1131(1)r ln def lning persone

required to col-l-ect tax, lncludes corporate offlcers who are under a duty to

act for the corporatlon in conplylng with any requlrement of Article 28. The

resolution of whether an officer was under such a duty turns upon a.factual

determlnatlon ln each lnstance. The reLevant factors ln the deternlnatlon

include, but are not linited to, the followlng: the officerfs day-to-day

responsl.bllitles ln the corporatl.on; the officerrs involvement ln and knowledge

of the flnanclal affaLrs of the corporatlon; the J.dentLty of the person who

prepared and signed the sales and use tax returns; the offlcerrs authorlty to

sign checks on the corporatlonrs accounts; and, ln the case of a closeLy-held

corporat lon, the benef l ts the off lcer recelved from corporate prof l te.

Voge l  v .  N .Y.S.  Dept .  o f  Taxat lon ,  4L3 N.Y.S .2d  862 (Sup.  Ct .  Monroe Co.  IgTg) ,

Chev lowe v .  Koerner ,407 N.Y.S,2d ,427 (Sup.  Ct .  Queene Co.  1978) .

o f

44
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E. That wlthin the meanlng and lntent of

the Tax Law, petitloner Stanley DLnner was not

on behalf  of  DeLl-Stopr Inc.

the petitions are denLed.

DATED: Al-bany, New York

sec t lons  f133(a)  and 1131(1)  o f

a person required to collect tax

STATE TAX COMMISSION

PRESIDENT

F. That the petltlon of Stanley Dlnner ls granted and the Notlce of

Deterulnation and Demand for Payment of Sales and Use Taxes Due iseued

Septenber 20, 1983 ts cancelLed.

G. That the petltlons of Del-l-Stopr Inc. and Samuel Dlnner are granted to

the extent lndlcated Ln ConcLusl-on of Law I'Cr'; the Audlt Divlslon ls hereby

directed to nodlfy the notlces of determinatlon and demand for payment of salee

and use taxes due lssued Septenbet 20, 1983; and that' except as so granted,

JUN 1 91986
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State of New York -  Department of Taxat ion and Finance
Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS

zl.A"
Date of Request'ffilJjJ";,ull; *s,

Alhrnv, trlew york 12227

Requested bY Tax Appeals Bureau
Rr:om 1OT - Bldg. #9
Stcfe Campus
Albrny, New._york lZ22T

Please f ind most recent address of taxpayer descr ibed beLow; return to Person named above.

oc ia l  Secur l ty Date  o f  Pet i t ion

.Arz. a/rr /ra

'"""tu 
a&u/ 

"/ 
t/-/642/-*.

trf ldfuun-,***
ru--/*rrL, %%.,aoop

Results of search by Fl les

f- l  s"r" as above, no better address

Date of Search

z/ra 6.

Sect lon

PER!,IANENT RECORD

FOR INSERTION IN TAXPAIERIS FOLDER



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

ALB AN Y,  NEW Y Os,K 12227

June  19 ,1986

Stanley Dl"aner
As Off lcer of Del i -Stop, Inc.
320 East 58th Street
New York, NY L0022

Dear Mr. Stanley:

Please take notice of the Declslon of the State Tax Conmlssion enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnlnlstratlve level.
Pursuant to sectloa(s) 1138 of the Tax Law, a proceed{ng ln court to revtew en
adverse declslon by the State Tax Cormiseion nay be lnstituted only uader
Artlcle 78 of the Clvll Practlce Law and RuLes, and uust be conmeoced 1o che
Supreme Court of the State of New York, Albany County, wlthln 4 months fron the
date of thls notl.ce.

Inqutrtes concerntng the computatlon of tax due or refund allowed io aecordanee
with thls declslon may be addreseed to:

NYS Dept. Taxatlon aod Flnance
AudLt Evaluation Bureau
Assessment Revielr Unit
Bulldlng #9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very trulj joursr

STATE TAX COMMISSION

cc: Taxing Bureauts Representative

Petltloner f s RepresenEatlve :
Norman R. Berkowitz
919 Third Ave.
New York, NY 10022



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

DELr-STOP, rNC.

for Revislon of a Determinatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and
29 of the Tax Law for the Perlod June 1'  1980
through February 28'  1983.

In the Matter of the Petitlon

o f

STAI{LEY DINNER, AS OFFICER OF
DELI;STOP, INC.

for Revlslon of a Deternlnatlon or for Refund
of Sal-es and Use Taxes under ArtLcles 28 and
29 of the Tax Law for the Perlod June l, 1980
through February 28, 1983.

DECISION

In the Matter of the Petlt lon

o f

SAMUEL Sllllh'i: lilXl"* 
o'

for Revl.slon of a Determination or for Refund
of Sales and Use Taxes under Articlea 28 and
29 of. the Tax Law for the Perlod June 1, 1980
through February 28, 1983.

PetitLoner Dell-Stop, Inc. 88 2nd Avenue, New York, New York 10003, flLed

a petltlon for revlslon of a determlnation or for refund of saLes and use taxes

under Artl.cLes 28 and 29 of the Tax Law for the perlod June 1, 1980 through

February 28, f9S3 (Fl le No. 58949)
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Pet l t loner StanLey Dlnner,  as off lcer of Del l -Stopr Inc. r  320 East 58th

Street, New York, New York L0O22, flled a petitlon for revlslon of a determinatlon

or for refund of sales and use taxes under Artlcles 28 and 29 of the Tax Law

for the period June 1, 1980 through February 28, 1983 (FlLe No. 48898).

Pet l t loner Samuel Dlnner (now deceased),  ae off icer of DeJ. l-Stop, Inc.r  88

2nd Avenue, New York, New York 10003, fil,ed a petitLon for revlsion of a

determlnatlon or for refund of saLes and use taxes under Artlclea 28 and 29 of

the Tax Law for the perlod June 1, 1980 through February 28, 1983 (ffle No.

4889e)

A hearlng was held before Frank A. Landers, Hearlng Offlcerr at the

offlces of the State Tax Connlsslon, Two World Trade Center, New York, New

York, on October 9r 1985 at 9:30 A.M., wLth al l  br lefs to be subnl. t ted by

December 12, 1985. Pet i t loners apPeared by Norman R. Berkowltz,  Eeg. The

Audit  Dlvls lon appeared by John P. Dugan, Esq. ( l tart  F. Volk,  Eeq.,  of  couneel) .

ISSUES

I. Wtrether a fleld audl.t, whereLn the Audlt Dlvlslon used an observation

test to determine the sales tax ll.ablllty of petltloner DeJ.l-Stopr Inc., was

rrarranted.

II. If so, whether the assessment resultlng from such audlt was proper.

III. Whether petltloner Stanley Dlnner nas a person requlred to collect and

pay over sales tax on behalf of Dell-Stop, Inc. wlthin the neanlng and lntent

of secrlons 1131(1) and f133(a) of the Tax Law durLng the perLod at iseue

hereLn.

FINDINGS OF TACT

1. On Septenrbet 20, 1983, the Audlt  Dlvfslon, a6 the result  of  a f le ld

audlt ,  lssued to pet l t loner Del i -Stop, Inc. ( t ' the corporat lontt)  a Not lce of
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Deternlnatlon and Demand for Paynent of Sales and Use Taxes Due assesslng taxes

due o f  $53,555.08 ,  p lus  pena l ty  o f  $11,26L.97  and in te res t  o f  $12 '364.88 ,  fo r  a

totaL amount due of $77,181.93 for the perlod June l ,  1980 through February 28'

1983. On the same date, the Audlt DLvlslon also lssued notlces of determlnatlon

and demand for paynent of eales and use taxes due to petltloners Stanley Dinner

and Samuel- Dinner as officers of Del-l-Stopr'Inc. The notice agalnet each

of fLcer  assessed a  tax  due o f  $51,114.50 ,  p lus  pena l ty  o f  $101758.92  and

Lnterest of  $tL,822.28, for a total  amount due of $731695.70 for the perlod

June 1, 1980 through February 28, 1983. The difference between the amount

assessed agalnst the corporat lon and the offLcers ($21440.58) Presunably

represent,s use tax determlned to be due on recurrlng purchasee whlch amount has

not, been contested and therefore ls not at Lssue hereln.

2, On November 8, 1983, the pet l t lonere t lnely f l led pet l t lone for a

hearlng to revlew the assessmenta. The petltionera contend that (1) the

corporatlonte books and recorde were sufflclent to enable verlficatLon and

audlt of l-ts saLes tax returna, (2) the audLt method adopted ltaa not deslgned

t,o reflect the proper tax due or to be falr and reasonable, but was arbltrary

and caprl.ciousr and (3) StanLey Dl-nner nas not a person requlred to collect'

truthfully account for, or pay over the sales taxes on behaLf of the corporation

durlng the perlod at tssue.

3. Deli-Stop, Inc. operates a dellcatessen-reetaurant at 88 2nd Avenue at

East 5th Street in New York City. The busl.ness ls open 20 hours a dayr 7 days

a week and has 6 tables for restaurant eervlce.

4. On audlt, an examlner for the Audlt Dlvlslon J.nltlated an audlt of the

corporatlonrs books and records. The exanLner determlned that the books and

records were lnadequate for the folLowing reasona, (1) bank statenents and
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purchase invoices were lnconpl-ete, and (2) cash register tapes and guest checks

were dlscarded. The examlner next eompared gross saLes reported on the corpora-

t lonrs sales tax returns to gross salee per Lts cash receipts Journal and

determlned that gross sales on lts sales tax returne lrere understated by

$2961382.00. This anount was added to reported gross saLes to conpute audlted

grose saLee of $8951430.00. The exaniner then decided to perform an observatlon

teet. 0n July 21, 1983, two examlners posltioned themselves in close proxiulty

to the cash regtster between 8:30 A.M. and 4:30 P.M. (8 hours).  The examlners

noted noniaxable sales durlng thl.s period of $78.18. The examlnera estlmated

nontaxabl-e sales for the balance of the buslness day (12 hours) of $39.09 ( l

the amount of the observed perlod) and determlned nontaxabl-e dally sales of

$117.27  ($78.18  +  $39.09) .  NontaxabLe da l l y  sa les  were  re la ted  to  average

dal ly sales of $892.00 result lng ln nontaxable eales of 13.L47" or taxable saLee

of 86,862. Average dally sales were deternl.ned by dtvldlng audlted grose eales

of $895,430.00 by the number of days ln the audit  per lod, 1 '004. The taxable

sales percentage of 86.867. wae applled to audited grosa sales yleLdlng audlted

raxable salee of.  $777,770.00. From this amount was eubtracted taxable sales

reported of $140r320.00 leavlng unreported taxable sales of $637'450.00 whlch

represented a margln of error of 454.2792. The margln of error was applled to

taxable sales reported on a quarterly basls to compute addltlonal saLes tax due

o f  $ 5 1 ' 1 1 4 . 5 0 .

5. PetltLoner Samuel Dlnner and hls son petltioner StanJ-ey Dlnner each

owned 502 of the capltal stock of the corporatlon. Samuel Dtnner operated the

business on a fuLl-tlme basls whereae Stanley Dl.nner ltas a physlcaL educatlon

teacher and coach at the Manhattan Center for Sclence and Dlathenatlcs. Other

than occaslonally helplng hls father on weekends and after echool, for whlch he
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recelved no compensation, Stanley DLnner had no other duties regardlng the

corporat lon, 1.e.,  he dld not s lgn checks or declde which blLLs were to b" ,

pald. The eorporatlon was entlrely under the control of Sanuel Dlnner.

6. During the perlod at lssue, the corporatton made sales to an exemPt

organizatlon, a nelghborhood church, and to the Ctty of New York. Petltioners

offered uncontroverted teetlmony that salea lrere made to these exempt entlties;

however, no evldence rilas offered as to the amount of sald 8a1es.

CONCLUSIONS OF LAW

A. That section 1135(a) of the Tax Law provldes that every Person

requLred to coLl-ect tax shalL keep records of every sale and of aLl amountg

pald, charged or due thereon and of the tax payable thereon. Such recorde

shal l  incLude a true copy of each sales s1lp, lnvoLce' receLpt or statement.

B. That sect lon 1138(a)(1) of the Tax Law provLdes'  ln pert lnent Part '

that if a sales and use tax return le not flled, or if fl led ls lncorrect or

lnsufflclent, the amount of tax due shall be determlned from such informatlon

as may be aval lable. This sect lon further provldes that,  i f  neceasary'  the tax

may be estinated on the basis of external lndices.

C. That the books and records of Dell-Stop, Inc. were lnadequate and

lnconplete for purposes of deterrnlnlng taxable eales or sales tax due.

Therefore, the use of externaL indices ls perml.eslble

Mat te r  o f  Korba v .  N .Y.S.  Tax  Comml-ss lon ,  85  A.D.2d 655) .  Wt rere ,

records provlded by the taxpayer are lncomplete and lnsufficlent'

bureaurs duty to select a method of audlt reasonably calcuJ.ated to

aa heret

It ls the

reflect the

A . D . 2 d  5 7 6 3taxes due (see Matter of Uqb-a4-L:!gg @' 90

Matter of Surface Line Operators Fraternal Organlzat l .on v.  Tul lv,  85 A.D.2d

858, 859).  Exactness 1g not requtred lrhere l t  ls the pet l t lonerrs oml fal lure



-6-

to naintain proper records whlch prevents exactness ln the deternLnatlon

sales tax llabll-ity. Markowltz v.  State Tax Conmlsslon, 54 A.D.zd'  1023,

N . Y . 2 d  6 8 4 .

However,  the audltors offered no basis for estLmating the corporat lonfs

nontaxabl-e sales for that part of the businese day that was not observed on a

baels dlfferent from the period observed. Thie 12 hour perlod repreeented 602

of the corporatJ-onrs buslness day. Therefore, the Audlt DlvLsion ls hereby

directed to project nontaxabl-e saLes observed durf.ng the 8 hour perlod to the

ent lre business day.

D. That sectLon 1133(a) of Art lcLe 28 of the Tax Law lnposes on any

,person requlred to collect sales tax personal l-lablllty for the tax impoaedt

col lected and requlred to be colLected. Sectton 1131(1) '  ln def lning persons

requlred to collect tax, includes corporate offlcere who are under a duty to

act for the corporatlon Ln complying wLth any requlrement of Artlcle 28. The

resolutton of whether an offlcer was under such a duty turns uPo[ a.factual

determlnatlon ln each instance. The relevant factors ln the determlnation

lncLude, but are not llnlted to, the followlng: the officerrs day-to-day

responsLbllltles Ln the corporatlon; the offlcerrs lnvolvement ln and knowledge

of the flnancial affalrs of the corporatLon; the ldentlty of the person who

prepared and slgned the sales and use tax returns; the offlcerrs authorl'ty to

slgn checks on the corporatlonfs accounts; and, ln the case of a closely-held

corporat lon, the benef l . ts the off lcer recelved frorn corporate prof l ts.

Voge l  v .  N .Y.S.  Dept .  o f  Taxat lon ,  4 !3  N,Y.S.2d  862 (Sup.  Ct .  l tonroe  Co.  1979) ;

of

44

Chev lowe v .  Koernex ,407 N.Y.S.2d '  427 (Sup.  Ct .  Queens Co.  f978) '
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E. That wlthln the meanlng and lntent of sectlons

the Tax Law' petltloner Stanley Dlnner was not a person

on behalf  of  DeLl-Stop, Inc.

1 1 3 3 ( a )  a n d  1 1 3 1 ( 1 )  o f

requlred to collect 
rtax

STATE TAX COMMISSION

PRESIDENT

F. That the petitlon of Stanley DLnner Le granted and the Notlce of

Determlnatlon and Denand for Payment of SaLes and Uee Taxes Due Lseued

September 20'  1983 ls cancel led.

G. That the petltlons of Dell-Stopr Inc. and Samuel Dinner are granted to

the extent lndlcated ln Conclueion of Law I'Ct'; the Audlt Dlvlslon le hereby

dlrected to nodify the notices of determlnatlon and demand for paynent of saLes

and use taxes due lesued September 2O, f9B3; and that '  excePt as ao granted,

the petltions are denied.

DATED: AJ-banyr New York

JUN 1 e 1s86


